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“No more drilling on federal lands.
No more drilling including offshore.
No ability for the oil industry to continue to drill, period, ends.”
-President Joe Biden
Biden-Sanders Debate, March 15, 2020

The Honorable Joseph R. Biden
President of the United States
The White House
1600 Pennsylvania Ave., N.W.
Washington, DC 20500

The Honorable Deb Haaland
Secretary
U.S. Department of the Interior
1849 C Street, N.W.
Washington, DC 20240

Dear President Biden and Secretary Haaland,
We hereby petition you to use your inherent authority to implement a steady and managed
decline of all onshore and offshore oil and gas production on public lands and waters such that
oil and gas production is reduced by 98% of current levels by the year 2035 in order to avoid
disastrous climate change driven by fossil fuels.
Decades ago Congress gave the Secretary of the Interior authority to set the “quantity and rate of
production” of oil and gas production on public lands under the Mineral Leasing Act of 1920.
Similarly, it gave the President authority, under the Outer Continental Shelf Lands Act of 1953,
to set the rate of production for oil and gas production on offshore waters. Using these authorities
now to reduce the production of oil and gas is absolutely necessary to address the climate crisis
and fully aligns with your “whole of government” directive that every federal agency “avoid the
most catastrophic impacts of that crisis and to seize the opportunity that tackling climate change
presents.”1 These statutory provisions provide you with one of the most powerful tools to address
the reckless and profoundly damaging environmental legacy of over 100 years of fossil fuel
extraction on public lands and waters, and would finally put the public good above the profits of
the oil and gas industries.
Implementing this managed decline now is absolutely imperative to finally stem the relentless
and ever-increasing production of oil and gas on public lands and waters. Over the past 15 years,
production of oil from public lands and waters has inexorably increased 57% to over 937 million
barrels per year in 2020 and now accounts for 23% of total oil production in the United States.2
Even worse, during the first six months of 2021 alone, the Department of the Interior approved
more than 2,100 oil and gas permits to drill, a level of permit approvals not seen since the
George W. Bush administration.3 If these approvals continue, it will be virtually impossible for
the United States to meet its pledge under the Paris Agreement to limit global temperature rise to
1.5 degrees Celsius (°C) and avoid catastrophic damages from the climate emergency.
An overwhelming scientific consensus makes clear that limiting global temperature rise to 1.5°C
requires governments to halt approval of new fossil fuel production and infrastructure and phase
out existing fossil fuel production and infrastructure in developed fields and mines. Already
developed oil and gas fields and coal mines contain enough carbon to exceed a 1.5°C limit,
meaning that extraction in existing fields and mines must be shut down before their reserves are
fully depleted. Globally at least 58% of oil reserves and 59% of gas reserves must be kept in the
ground in order even to have a 50-50 chance of meeting a 1.5°C limit. Yet, as detailed in the
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landmark United Nations Production Gap Reports, fossil fuel producers are planning to extract
more than double the amount of oil, gas and coal by 2030 than is consistent with limiting
warming to 1.5°C,4 with U.S. oil and gas production projected to increase twice as much as any
other country.5 Instead of increasing extraction, we must make steep reductions in fossil fuel
production between 2020 and 2030 to limit warming to 1.5°C. The United States has a moral
responsibility to lead the world in a rapid managed decline of fossil fuel production based on its
role as the historic, dominant driver of the climate crisis, its capacity for a just transition to clean
energy, and existing executive authority to accomplish this phaseout of fossil fuels.6
Four years after the signing of the Paris Agreement, the United Nations starkly warned that
global emissions were still sharply higher than what is needed to achieve 2030 interim emission
reduction targets.7 The UN report concluded that limiting warming to 1.5°C requires countries to
strengthen their climate pledges fivefold to cut emissions by at least 7.6% per year through 2030,
concluding that the United States “in particular” must ramp up climate action to meet global
climate limits under the Paris Agreement. In 2021 the World Meteorological Organization
warned that there is roughly a 40% chance of the average global temperature reaching 1.5°C
above preindustrial levels within at least one of the next five years. And in August of this year,
the UN secretary-general stated the latest IPCC climate report is a “code red for humanity” and
that all countries must “end all new fossil fuel exploration and production, and shift fossil-fuel
subsidies into renewable energy.”8
The extreme heat waves, hurricanes and megafires wreaking destruction across the United States,
the deadly floods in Europe and Asia, record-breaking droughts across Africa and South
America, and devastating fires in Australia and the Amazon rainforest just over the past two
years provide more unequivocal proof that time has already run out. The climate emergency is
here. Nearly every month of 2021 was the hottest in recorded history for the country. It is clear
that the limited policy interventions by the Department of the Interior to address climate change
have all been woefully inadequate to address the climate calamity unfolding now.
The extraction and burning of fossil fuels from public lands and waters is one of the main drivers
of the climate crisis and continues to cause profound environmental injustice and burdens
millions of people with debilitating health impacts. People who suffer from unhealthy levels of
air pollution caused by fossil fuels are at risk of premature death, lung cancer, asthma attacks and
cardiovascular problems, and face increased risks of stillbirths and developmental delays in
children. In the United States, the burning of fossil fuels results in increased particulate matter,
ground-level ozone, and smog causing over $820 billion per year in health costs.9 While these
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costs are shared by everyone across the United States, affected communities including children,
low-wealth communities, and people of color bear a significantly higher burden.
Fortunately, implementing a managed decline of oil and gas on public lands can be accomplished
quickly and effectively. First, the fossil fuel industry has already consented to the Department of
the Interior’s use of this authority. Every single onshore lease application form already required
each company to abide by the inherent authority of the secretary “to alter or modify…the
quantity and rate of production under” any lease. Likewise, for all offshore oil and gas
operations, every fossil fuel company has already consented in each signed lease to only produce
oil and gas only “at rates consistent with any rule or order issued” by the president.10
Second, the oil and gas industry has shown that it can alter its own rate of production when it
wants to, as all it has to do is turn off the valves from producing wells — an exercise that occurs
regularly every time a climate-change supercharged hurricane hits the Gulf of Mexico. Likewise,
when oil and gas demand collapsed due to the Covid-19 pandemic, the fossil fuel industry
slashed production by 9.7 million barrels per day, the largest decrease in production in history.11
Likewise, when oil prices fell by over 55% in 2008, the Organization of the Petroleum Exporting
Countries cut production by 1.5 million barrels per day.12 These examples show that the oil and
gas industry can easily adjust its rate of production to protect its profits. And it illustrates that
industry could be required to steadily ratchet down its production to protect our climate for the
public good and the survival of our planet.
During the 2020 presidential election, then-candidate Joe Biden promised “[n]o more drilling on
federal lands. No more drilling, including offshore. No ability for the oil industry to continue to
drill, period, ends, number one.”13 It is now time for the Department of the Interior to make real
the administration’s promise and vision by implementing a program to reduce the rate of
production of oil and gas on public lands and waters.
To make substantive progress toward the administration’s vision and U.S. goals under the Paris
Agreement, the proposed regulation will implement a controlled phasedown of oil and gas
production on public lands. Using 2020 as a baseline, beginning in 2022 the total maximum rates
of oil and gas production will decrease by 10% annually for 8 years and then 3% annually for
each year thereafter. These reductions will apply across the oil and gas sector, gradually
decreasing the maximum production rates for every oil and gas lease on public lands until
production is reduced 98% by 2035.
Implementing a managed decline of oil and gas production through control of the rate of
production represents the most significant action you could take to protect our climate, protect
our wildlife, protect frontline communities, and ensure that the planet remains livable for future
generations. This managed decline should be taken in conjunction with other critical policy
actions, including permanently ending new federal fossil fuel leasing and ending the approval of
10
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new fossil fuel infrastructure projects on all lands managed by the Department of the Interior.
These efforts should align with a larger set of actions by the Biden administration to tackle the
climate crisis, including declaring a climate emergency, reinstating the crude oil export ban, and
limiting gas exports to the full extent allowed by the Natural Gas Act.
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Figure 1. Managed Phaseout of Oil and Gas on Public Lands and Waters
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Accordingly, pursuant to the right to petition provided in the First Amendment to the U.S.
Constitution and the Administrative Procedure Act,14 we hereby petition you, as Secretary of the
Interior,15 to promulgate regulations that (1) establish the maximum production rate and
phasedown of existing onshore oil and gas wells under Section 17 of the Mineral Leasing Act
and (2) establish the maximum production rate and phasedown of existing offshore oil and gas
wells under Section 107 of the Naval Petroleum Reserves Production Act.
Additionally, pursuant to Section 5 of the Outer Continental Shelf Lands Act, the commitments
made by the United States under the Paris Agreement and the authority within the National
Emergencies Act, we hereby petition you, as the President of the United States, to promulgate an
executive order or rule that establish the maximum production rate and phasedown of existing
offshore oil and gas wells. For both requests, we petition that any existing regulations under the
Mineral Leasing Act, the Naval Petroleum Reserves Production Act and the Outer Continental
Shelf Lands Act that conflict with the objectives and text of our proposed regulations be
rescinded.
14
15
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Text of Proposed Regulations:16

PHASE-DOWN OF OIL AND GAS PRODUCTION UNDER THE MINERAL LEASING ACT,
THE OUTER CONTINENTAL SHELF LANDS ACT, AND OTHER AUTHORITIES
Subpart A – Setting Rates of Production Through Establishment of a Program to Reduce
the Rate of Production of Fossil Fuels.
§ 101.1 Policy and Purpose.
(a) Policy. The policy objective of this part is to establish a rate of production of oil and
gas that is compatible with maintaining a stable climate below 1.5°C.
(b) Purpose. The purpose of this part is to establish a Program to Reduce the Rate of
Production of Fossil Fuel on lands and waters under the jurisdiction of the Department of the
Interior. The regulations set forth in this part establish the requirements and procedures for
allocating the share of production for each covered lease that is producing oil or gas or both, the
establishment of an anti-backsliding requirement to further reduce the rate of production to
address any excess production, and the establishment of a system to track each share of
production including the transfer of shares.
§ 101.2 Establishment of Baseline Year and Rate of Production.
(a) The baseline year for all federal onshore and offshore oil and gas shall be calendar
year 2020.
(b) For calendar year 2020, the nationwide onshore and offshore aggregate federal
production was 937,722,926 bbl of oil and 4,023,455,328 mcf of gas.
(c) In setting the rate of production, total production of onshore and offshore aggregate
federal production per year from all wells subject to federal leases, shall not exceed the limits set
forth in Table 1.
Year
2022
2023
2024
2025
2026
2027

Table 1. Maximum Rate of Production of Oil and Gas Per Year
Oil Percentage
Oil Production
Gas Percentage of
Gas Production
of Baseline
Limit (bbl)
Baseline
Limit (mcf)
90%
843,950,633
90%
3,621,109,795
80%
750,178,341
80%
3,218,764,262
70%
656,406,048
70%
2,816,418,730
60%
562,633,756
60%
2,414,073,197
50%
468,861,463
50%
2,011,727,664
40%
375,089,170
40%
1,609,382,131
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2028
2029
2030
2031
2032
2033
2034
2035

30%
20%
17%
14%
11%
8%
5%
2%

281,316,878
187,544,585
159,412,897
131,281,210
103,149,522
75,017,834
46,886,146
18,754,459

30%
20%
17%
14%
11%
8%
5%
2%

1,207,036,598
804,691,066
683,987,406
563,283,746
442,580,086
321,876,426
201,172,766
80,469,107

§ 101.3 Federal Authority.
(a) The Secretary reserves all authority under subchapter IV of the Mineral Leasing Act,
under chapter 7 of the Mineral Leasing Act for Acquired Lands, and under the Naval Petroleum
Reserves Production Act including but not limited to, the authority, at the Secretary’s discretion,
to alter or modify from time to time the quantity and rate of production of oil and gas leases on
lands owned by the United States.
(b) The President reserves all authority under subchapter III of the Outer Continental
Shelf Lands Act including but not limited to, the authority, at the President’s discretion, to alter
or modify from time to time the quantity and rate of production of oil and gas leases on lands
owned by the United States.
(c) The Secretary reserves the right under subchapter IV of the Mineral Leasing Act and
under the Naval Petroleum Reserves Production Act to take any action necessary to protect the
orderly and competitive functioning of the allocation system, including actions to prevent fraud
and misrepresentation.
(d) The President reserves the right under subchapter III of the Outer Continental Shelf
Lands Act to take any action necessary to protect the orderly and competitive functioning of the
allocation system, including actions to prevent fraud and misrepresentation.
§ 101.4 Definitions.
Act means the Mineral Lands Leasing Act of 1920, as amended and supplemented (30 U.S.C.
181 et seq.) and the Mineral Leasing Act for Acquired Lands of 1947, as amended (30 U.S.C.
351-359).
Allocation means an authorization by the President or Secretary under the Program to produce up
to one barrel of oil or 1,000 cubic feet of gas during or after a specified calendar year.
Allocations shall be rounded down for decimals less than 0.500 and up for decimals of 0.500 or
greater.
Allocation Tracking System means the Program system by which the President or Secretary
allocates, records, deducts, and tracks allocations.
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Allocation Tracking System account means an account in the Allocation Tracking System
established by the President or Secretary for purposes of allocating, holding, transferring, and
using allocations.
Barrel or bbl means a barrel of oil or 42 U.S. gallons. All measurements of crude oil and natural
gas liquids under this section shall be at 60 degrees Fahrenheit.
Covered lease means a lease that is subject to the Program pursuant to §101.5.
Gas means any fluid, either combustible or noncombustible, which is produced in a natural state
from the earth and which maintains a gaseous or rarefied state at ordinary temperatures and
pressure conditions.
Lease means any contract, profit-share arrangement, joint venture or other agreement issued or
approved by the United States under law that authorizes on any lands, including the surface of a
severed mineral estate, exploration for, extraction of or removal of oil or gas.
Lessee means any person holding record title or owning operating rights in a lease issued or
approved by the United States. The lessee of a covered lease shall be subject to the provisions of
this part pursuant to the Act, OCSLA, or NPRPA and may authorize a responsible natural person
which shall represent and, by his or her representations, actions, inactions, or submissions,
legally bind each lessee of the covered lease represented, as a matter of Federal Law, in matters
pertaining to the Program.
Lessor means the party to a lease who holds legal or beneficial title to the mineral estate in the
leased lands.
mcf means one thousand cubic feet or one thousand cubic feet of gas.
NPRPA means the Naval Petroleum Reserves Production Act, as amended (42 U.S.C. § 6501 et
seq.).
Outer Continental Shelf or OCS means all submerged lands lying seaward and outside of the area
of lands beneath navigable waters as defined in 43 U.S.C. 1301(a).
OCSLA means the Outer Continental Shelf Lands Act, as amended (43 U.S.C. 1331 et seq.).
Oil means all nongaseous hydrocarbon substances other than those substances leasable as coal,
oil shale or gilsonite (including all vein-type solid hydrocarbons).
President means the President of the United States.
Recordation, record, or recorded means, with regard to allocations, the transfer of allocations by
the President or Secretary from one Allocation Tracking System account to another.
Secretary means the Secretary of the Interior.
7

§ 101.5 Applicability.
The following shall be included as a covered lease subject to the provisions of the Program to
Reduce the Rate of Production of Fossil Fuel:
(a) Any leases granted before the date of enactment of this final rule in which the lessor
assented to inclusion cooperative or unit plan for the proper development and operation of the
area, field, or pool, or any other restriction on the development or production of such lease under
any of the following authorities:
(1) the Mineral Lands Leasing Act of 1920, as amended and supplemented (30
U.S.C. 181 et seq.);
(2) the Mineral Leasing Act for Acquired Lands of 1947, as amended (30 U.S.C.
351-359);
(3) the Naval Petroleum Reserves Production Act, as amended (42 U.S.C. § 6501
et seq.); or
(4) the Outer Continental Shelf Lands Act, as amended (43 U.S.C. 1331 et seq.).
(b) Any leases granted after the date of enactment of this final rule under any provision of
law.
Subpart B - Inclusion in a Cooperative or Unit Plan, Allocations, Excess Production of Oil
and Gas, Penalties for Overproduction, and Anti-backsliding
§ 102.1 Inclusion in Cooperative or Unit Plan.
(a) Within 30 days after the enactment of the final rule, the Secretary shall identify each
shared area, field or pool of oil and/or gas within the United States in which at least one lease has
been issued for by the Secretary. No later than every three years, the Secretary shall review each
shared area, field or pool and assess whether additional designations are required.
(b) Within 60 days after the enactment of the final rule, the Secretary shall notify each
covered lease that is operating within a shared area, field, or pool of oil or gas and enroll such
covered lease in a common pool or unit plan.
§ 102.2 Setting Initial Production Allocations for Calendar Year 2022.
(a) The President and the Secretary shall identify each covered lease operating pursuant
to the Act, OCSLA, or NPRPA in calendar year 2021.
(b) No later than February 1, 2022, the President and the Secretary shall calculate the prorata share allocation for each covered lease enrolled in a common pool or unit plan identified in
subsection (a). The pro-rata share for calendar year 2022 shall be the production volume of oil or
8

gas from a covered lease in year 2021 divided by the total production volume of oil or gas on all
covered leases in year 2021 multiplied by the Table 1 production limit (in bbl or mcf) for 2022.
The formula for the pro-rata share can be expressed as the following:
Pro-rata Oil Share 2022 = (production volume on a covered lease 2021
(in bbl) /  production volume on all covered leases 2021 (in bbl)) x
Table 1 production limit (in bbl) 2022
Pro-rata Gas Share 2022 = (production volume on a covered lease 2021
(in mcf) /  production volume on all covered leases 2021 (in mcf)) x
Table 1 production limit (in mcf) 2022
§ 102.3 Setting Production Allocations for Subsequent Years.
(a) The President and the Secretary shall obtain from each lessee the production volume
of barrels of oil and gas from each lease to determine the total volume of oil and gas produced on
all public lands and waters each calendar year.
(b) Each lessee shall provide to the President and the Secretary the total volume of oil and
gas produced from each covered lease no later than January 15 of each year.
(c) No later than February 1st of each year, the President and the Secretary shall calculate
the pro-rata share for each covered lease that produced oil or gas or both and provide a report for
the previous calendar year as required by subsection (b).
(d) The pro-rata share allocation shall be no greater than the production volume of oil or
gas from a covered lease in the previous calendar year divided by the total production limit of oil
or gas on all covered leases in the previous calendar year as set by Table 1, multiplied by the
production limit for the current calendar year as set forth in Table 1. The formula for the pro-rata
share can be expressed as the following:
Pro-rata Oil Share current year = (production volume on a covered lease
(in bbl) /  production volume on all covered leases previous
year (in bbl)) x Table 1 production limit (in bbl) current year
previous year

Pro-rata Gas Share current year = (production volume on a covered lease
previous year (in mcf) /  production volume on all covered leases previous
year (in mcf)) x Table 1 production limit (in mcf) current year
(e) In the case where the production volume of a covered lease in any calendar year
exceeds its allocation, the pro-rata share for the covered lease in subsequent years and the total
production limit in subsequent years shall be adjusted as set forth in subsection 102.7(c). In the
case where the production volume of a covered lease decreases more than 5% in any calendar
year, the pro-rata share for the covered lease in subsequent years and the total production limit in
subsequent years shall be adjusted as set forth in subsection 102.7(d).
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(f) No later than February 15th of each year, the President and the Secretary shall provide
each covered lease the information regarding its share of production established in subsection (d).
§ 102.4 Excess Production of Oil and Gas Prohibited.
(a) A lessee or covered lease shall not exceed its pro-rata share of production as set forth
by the President and the Secretary under subsection 102.2 or subsection 102.3 for the current
calendar year.
(b) Where a covered lease exceeds its annual pro-rata share as established under
subsection 102.2 or subsection 102.3 for the respective calendar year by more than 1% of its total
share, the President and the Secretary shall reduce the pro-rata share of such lease in the current
year by an amount equivalent to the level of production in excess of its share.
§ 102.5 Penalties for Excess Production of Oil and Gas.
(a) First violation. Where a lessee or covered lease exceeds its share for the current
calendar year, the lessee shall pay, without demand, an excess production penalty, as calculated
under paragraph (b) of this subsection.
(b) Penalty formula. The following formulas shall be used to determine the excess
production penalty:
Penalty for excess production of oil = profit/bbl × bbl of excess production of oil
x 1.30
Penalty for excess production of gas = profit/mcf × mcf of excess production of
gas x 1.30
(c) Subsequent violations. Where a lessee or covered lease exceeds its share for the
current calendar year and the violation is not the first violation, the lessee shall pay, without
demand, an excess production penalty of no less than $1,000/bbl for each barrel by which it
exceeded its share, and no less than $1,000/mcf for each mcf by which it exceeded its share.
(d) If an excess production penalty due under this part is not paid within 180 days, the
penalty shall be subject to interest charges in accordance with the Debt Collection Act (31 U.S.C.
3717). Interest shall begin to accrue on the date on which the President or the Secretary notifies
the lessee of a covered lease with excess production, a demand notice for the payment.
§ 102.6 Allocations for New Leases Set at Zero.
(a) Any lease issued after 2021 shall receive a zero pro-rata share and may only produce
oil and gas in a manner consistent with the procedures set forth in this chapter.
(b) Acquisition of allocation. A new lease that meets the requirements under this subpart,
shall only start production of oil or gas after successful receipt of allocations from an existing
10

lease’s Allocation Tracking System account made pursuant to subpart C. For each calendar year,
the share allocation is equal to: allocation received by the new lease(s) times the percentage in
Table 1 for the current year.
§ 102.7 Anti-backsliding and Reduction of Allocations.
(a) National Progress in Reducing Production. In the case of the limitations established in
subsection 101.2 and this subsection, an allocation may not be issued unless the allocation is
reduced by the amount set forth in Table 1.
(b) Excess Production Requirement. The lessee of a covered lease that has excess
production greater than 2% in any calendar year shall pay without demand the penalty required,
and pay upon demand the interest on that penalty under subsection 102.5.
(c) Excess production. In the case of excess production volume of oil or gas for a given
calendar year, the President or the Secretary, after determining the allocation set forth in Table 1
for the subsequent year, shall reduce the allocation for that subsequent year (and each subsequent
year thereafter) by the excess production in the prior calendar year, as illustrated in Table 2. If
there are additional instances of excess production, all instances of excess production shall be
summed and the President or the Secretary shall reduce allocation for each subsequent year
thereafter by the summed excess production in all prior years. The total production limit for each
subsequent year as set forth in Table 1 shall also be reduced by the summed excess production in
all prior years. Under no circumstances, may the sum of the volume of oil or gas produced
during a year of excess production and the following subsequent year, exceed the sum over the
same period (after subtracting any adjustments) as set forth in Table 1.
Year
2022
2023
2024
2025
2026
2027
Total

Table 2. Example of Excess Production
Oil Production Excess
Adjustment Actually Produced
Limit (bbl)
production
(bbl)
17,400,000
+2,000,000
0
19,400,000
15,500,000
0 -2,000,000
13,500,000
13,600,000
0 -2,000,000
11,600,000
11,600,000
+5,000,000 -2,000,000
14,600,000
9,700,000
0 -7,000,000
2,700,000
7,800,000
0 -7,000,000
800,000
75,600,000
+7,000,000 -20,000,000
62,600,000

(d) Decrease in production. If a lessee of a covered lease has a decrease in production
volume of oil or gas greater than 5% in any calendar year, the President or the Secretary shall set
a new maximum production limit for that covered lease equal to the reduction in that particular
calendar year by subtracting the difference in production from all subsequent years accordingly,
as illustrated in Table 3. If there are additional instances of a decrease in production that are
greater than the prior decrease in production that resulted in establishing a new maximum
production limit, the President or the Secretary shall again establish a new maximum production
limit by subtracting the difference in production from all subsequent years accordingly.
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Year
2024
2025
2026
2027
2028
2029
*
**
†

Table 3. Example of a Decrease in Production
Oil Production Actual
Percent
Adjustment Adjusted Oil
Production
Limit (bbl)
Production
Actually
Produced
Limit (bbl)
13,600,000 13,100,000
96%
0
n/a
11,600,000 10,100,000*
n/a
87%†
0
9,700,000
8,100,000
99%
-1,500,000 8,200,000*
7,800,000
6,150,000
98%
-1,500,000 6,300,000*
5,800,000
2,600,000**
-1,500,000 4,300,000*
60%†
3,900,000
675,000
6%
-3,200,000
700,000**
first adjustment of -1,500,000 bbl
second adjustment of -3,200,000 bbl
decrease in production volume greater than 5%

§ 102.8 Procedures for Submittals and Appeals.
(a) Electronic submittal. All submittals under this subpart shall be made by the lessee
electronically to the President or the Secretary, via an online portal administered by the President
or the Secretary.
(b) Determinations regarding a lessee’s share may be appealed to the President or the
Secretary within 30 days of receiving its share for the current calendar year. A lessee may only
appeal calculations regarding its prior year production level or its current year allocation.
(c) The President or the Secretary shall resolve an appeal within 90 days of receiving an
appeal by a lessee. Any finding by the President or the Secretary shall be subject to judicial
review.
(d) Production limit pending appeal. The President or the Secretary’s initial determination
of a lessee’s share shall remain in effect until and unless such decision is reversed or revised at
the conclusion of the appeal process.
Subpart C – Transfers of Allocations and Constructive Abandonment of Oil and Gas
Leases
§ 103.1 Allocation Tracking System Accounts.
The President or the Secretary will establish accounts for all covered leases pursuant to this
subpart. All allocations, transfers, changes, and deductions pursuant to subparts A, B, and C shall
be recorded in the lease’s Allocation Tracking System account.
§ 103.2 Establishment of Accounts and Recordation.
(a) Establishing of accounts. The President or the Secretary will establish an Allocation
Tracking System account and allocate allocations for each lease that is, or will become, a
covered lease.
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(b) Recordation of accounts. In 2022 and each year thereafter, the President or the
Secretary will record, in the Allocation Tracking System account, all allocations, transfers,
changes, and deductions. The total allocations deducted for oil or gas is equal to the production
volume on a covered lease for the current year in either bbl or mcf.
§ 103.3 Scope and Submission of Transfers.
A lessee may transfer all or part of a lease’s allocation held to a different lease(s) held by the
same lessee or to another lessee, so long as:
(a) the transferor and transferee provide no less than 30 days’ notice of such transfer to
the President or the Secretary or by the allocation transfer deadline;
(b) the total oil or gas produced by the transferee shall be no greater than the allocation
transferred by the transferor; and
(c) the bonding requirements in subsection 103.4 have been met by the transferor.
§ 103.4 Bonding Required.
(a) In General. For any transfer of allocations allocated for either oil or gas for a specific
covered lease, the President or the Secretary shall require the submission of reclamation plans as
provided in paragraph (b) of this subsection and that an adequate bond, surety, or other financial
arrangement be established as provided in paragraph (c) of this subsection prior to transfer of
allocations for either oil or gas by the lessee of the transferor.
(b) Reclamation Plans Required. No approval of the transfer of allocations may be
granted without the analysis and approval by the President or the Secretary of the reclamation
plan covering proposed surface-disturbing activities within the lease area.
(c) Bonding. No approval of the transfer of allocations may be granted until the President
or the Secretary reviews and approves the adequacy of a bond, surety, or other financial
instrument. A bond, surety, or other financial arrangement shall not be adequate unless it is
demonstrated to fully cover the full costs of plugging, remediating, and fully restoring each well
site and associated facilities, or for $150,000 per covered well, whichever is greater.
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Text of Proposed Presidential Rule17

PRESIDENTIAL RULE TO PHASE-DOWN OIL AND GAS PRODUCTION UNDER THE
OUTER CONTINENTAL SHELF LANDS ACT
By the authority vested in me as the President by the Constitution and the laws of the United
States of America, it is hereby ordered as follows:
Section 1. Policy and Purpose.
The overwhelming scientific consensus has definitively concluded that without deep and rapid
emissions reductions, warming will exceed 1.5 degrees Celsius, the target of the 2015 Paris
Agreement, and will result in catastrophic damage around the world. Every fraction of additional
warming above 1.5 degrees Celsius will worsen these harms, threatening lives, health and safety,
livelihoods, the environment, economy, and national security for this and future generations. In
addition, warming temperatures are already causing harms to the critical importance of the Outer
Continental Shelf areas for marine mammals, other wildlife, wildlife habitat, and we must ensure
that the unique resources of these areas remain available for future generations.
Global emissions must be reduced by half over the next decade to limit warming to below 1.5
degrees Celsius. Accordingly, it is in the national interest for the United States, based on our
cumulative emissions and respective capabilities, to establish a rate of production of oil and gas
production on public lands and waters that is compatible with maintaining a stable climate below
1.5 degrees Celsius. Using 2020 as a baseline, beginning in 2022 the total maximum rates of oil
and gas production will decrease by 10% annually for 8 years and then 3% annually for each
year thereafter. These reductions will apply across the oil and gas sector, gradually decreasing
the maximum production rates for every oil and gas lease on public lands until production is
reduced 98% by 2035.
Sec. 2. Declaration of a National Climate Emergency.
I, JOSEPH BIDEN, President of the United States of America, find that the climate crisis, caused
primarily by fossil fuels, poses an existential threat to every aspect of society. Therefore, by the
authority vested in me by the Constitution and the laws of the United States, including sections
201 and 301 of the National Emergencies Act, 50 U.S.C. § 1601 et seq., I hereby declare that
climate change is a national emergency.
Sec. 3. Utilizing the Outer Continental Shelf Lands Act to Phase-Down Oil and Gas
Production.
(a) The Outer Continental Shelf Lands Act (“OCSLA”), 43 U.S.C. 1331 et seq., provides
the President and the Secretary of the Interior with numerous authorities.
17

We hereby petition the President of the United States for an executive order or rule that would order the Secretary
of the Interior to promulgate regulations for offshore oil and gas production under Section 5 of OCSLA, 43 U.S.C. §
1334, to be added to 30 CFR Part 256. Petitioners believe the text starting on page 6 for the proposed regulations is
appropriate for offshore oil and gas programs.
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(b) Section 3 of OCSLA provides that it is the policy of the United States to protect the
environment from the exploration and development of oil and gas deposits by directing that
offshore oil and gas operations shall be “subject to environmental safeguards,” consistent with
“national needs,” and be conducted so as to “prevent or minimize . . . damage to the
environment,” 43 U.S.C. §§ 1332(3), 1332(6).
(c) Section 5(a)(1) of OCSLA provides the Secretary with the authority “for the
suspension or temporary prohibition of any operation or activity, including production, pursuant
to any lease or permit . . . in the national interest . . . [or] if there is a threat of serious,
irreparable, or immediate harm or damage to life (including fish and other aquatic life) . . . or to
the marine, coastal, or human environment,” 43 U.S.C. § 1334(a)(1).
(d) Section 5(g) of OCSLA states that a lessee “shall produce any oil or gas, or both,
obtained pursuant to an approved development and production plan, at rates consistent with any
rule or order issued by the President in accordance with any provision of law,” 43 U.S.C. §
1334(g).
(e) Section 12(c) of OCSLA contains a “[n]ational security clause,” which specifies that
any offshore oil and gas lease issued under OCSLA “shall contain or be construed to contain a
provision whereby authority is vested in the Secretary [of the Interior], upon a recommendation
of the Secretary of Defense, during a state of war or national emergency declared by the
Congress or the President of the United States . . . to suspend operations under any lease,” 43
U.S.C. § 1341(c).
(f) Section 20 of OCSLA specifically requires that offshore oil development be balanced
“with protection of the human, marine, and coastal environments,” 43 U.S.C § 1351(i).
Sec. 4. President Transfers Authority to the Secretary of the Interior.
I hereby delegate, to the Secretary of the Interior, authority under subchapter III of the Outer
Continental Shelf Lands Act including but not limited to, the authority, at the President’s
discretion, to alter or modify from time to time the quantity and rate of production of oil and gas
leases on lands owned by the United States.
Sec. 5. Regulations and Implementation.
(a) Pursuant to the transfer of authority in section 4, the Secretary of the Interior, to the
extent permitted by law, shall promulgate regulations that would apply for offshore oil and gas
production under Section 5 of OCSLA, 43 U.S.C. § 1334, to be added to 30 C.F.R. Part 256.
(b) Using 2020 as a baseline and beginning in 2022, the Secretary of the Interior is
ordered to establish the maximum production rate and phase-down of existing offshore oil and
gas wells, which will decrease by 10% annually for 8 years and then 3% annually for each year
thereafter. These reductions shall apply across the oil and gas sector, gradually decreasing the
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maximum production rates for every oil and gas lease on public lands until production is reduced
98% by 2035.
(c) Pursuant to the declaration of a national climate emergency in section 2, and upon
recommendation from the Secretary of Defense, the Secretary of the Interior is ordered to
commence the process to suspend operations on any offshore lease during the period of the
national climate emergency as the Secretary deems necessary to ensure the maximum rate of
production of oil and gas per year through 2035.
Sec. 6. General Provisions.
Nothing in this Order shall be construed to impair or otherwise affect the authority granted by
law to an executive department or agency, or the head thereof. This order shall be implemented
consistent with applicable law and subject to the availability of appropriations. This order is not
intended to, and does not, create any right or benefit, substantive or procedural, enforceable at
law or in equity by any party against the United States, its departments, agencies, or entities, its
officers, employees, or agents, or any other person.

16

LEGAL AND SCIENTIFIC SUPPORT FOR PETITIONED ACTION
I.

Both The Mineral Leasing Act And Outer Continental Shelf Lands Act Provide
The President and the Secretary With The Authority To Grant The Petitioned
Action

As discussed below, the President and the Secretary can clearly set — and therefore decrease —
the rate of oil and gas production. First, the President and the Department of the Interior has
always been charged with managing all public lands for the public good and the long-term wellbeing of the nation. Thus, it makes no sense to read the statutory authorities regarding fossil fuel
extraction in such a manner that the President and the Department must always allow fossil fuel
extraction at rates that cause extreme climate change to the detriment of public lands, the
national interest, and global climate stability. Second, as a straightforward statutory matter,
Congress has unambiguously authorized the President and the Department of the Interior to set
rates of oil and gas production under the law. Third, setting the rate of production for existing
and new fossil fuel production does not represent a breach of existing contracts under the clear
lease terms already in place for all fossil fuel leases on public lands and waters, nor does it
represent a taking of private property.
A. The Department of the Interior is Charged by Law with Advancing the
Public Interest and the Common Good
The Department of the Interior is charged with implementing a myriad of laws across numerous
agencies and different types of public lands with the goal of managing this nation’s natural
resources and cultural heritage. A common theme that motivates these laws — even those that
directly authorize the extraction of natural resources — is to do so in a manner that is consistent
with meeting the nation’s needs and safeguarding the public interest. For example, the Federal
Land Policy and Management Act (“FLPMA”) requires that “public lands be managed in a
manner that will protect the quality of scientific, scenic, historical, ecological, environmental, air
and atmospheric, water resource, and archeological values.”18 In accomplishing this multiple use
mandate, FLPMA requires the Department of the Interior to “take[] into account the long-term
needs of future generations.”19
Likewise, the National Park System Organic Act directs the Department to “conserve the
scenery, natural and historic objects, and wildlife . . . by such means as will leave them
unimpaired for the enjoyment of future generations.”20 And the laws governing the National
Wildlife Refuge System requires that the Secretary administer wildlife refuges “for the benefit of
present and future generations.”21 In all of these statutes, the Department of the Interior is
charged with administering the lands and waters it manages in a manner that promotes the longterm good of the nation, including for the benefit of future generations. It would be nonsensical
to argue that the Department must allow fossil fuel production at rates and quantities that not
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43 U.S.C. § 1701(a)(8).
43 U.S.C. § 1702(c).
20
54 U.S.C. § 100101(a).
21
16 U.S.C. § 668dd(a)(2).
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only undermine, but affirmatively prevent, the ability of the Department to meet its obligations to
current and future generations under all of its other statutory mandates.
Fortunately, the Mineral Leasing Act (“MLA”) and Outer Continental Shelf Lands Act
(“OCSLA”) make clear that the President and the Secretary of the Interior can — and indeed
must — consider the public good when setting rates of production of oil and gas on public lands
and waters. The MLA broadly charges the Secretary with overseeing the development of fossil
fuels “for the protection of the interests of the United States . . . and for the safeguarding of the
public welfare.”22 Similarly, the OCSLA charges the President with overseeing the “expeditious
and orderly development [of offshore oil and gas resources], subject to environmental
safeguards, in a manner which is consistent with the maintenance of competition and other
national needs.”23 The President and the Secretary of the Interior cannot safeguard the public
welfare or address the needs of the nation if oil and gas production on public lands and waters
continues in this fashion.
B. Congress Provided Clear Statutory Authority to Set the Rate of Production
for Oil and Gas
The MLA provides that the Secretary may “alter or modify from time to time the rate of
prospecting and development and the quantity and rate of production under such plan.”24
Similarly, the OCSLA states that “[t]he lessee shall produce any oil or gas, or both, obtained
pursuant to an approved development and production plan, at rates consistent with any rule or
order issued by the President in accordance with any provision of law.”25 These statutory
provisions are unambiguous and express clear intent by Congress that the President and the
Secretary can and should set the rate of production on public lands and waters.26 Accordingly,
the regulatory language sought in this petition fully accords with the plain meaning of both the
MLA and OCSLA.
Even if the MLA or OCSLA provisions above were viewed to be ambiguous, the regulatory
language within this petition is not only a reasonable interpretation of these statutes, but accords
with the canon of construction that a “statute should be construed so that effect is given to all its
provisions, so that no part will be inoperative or superfluous, void or insignificant . . . .”27 Since
the President and the Department of the Interior has never enacted or given effect to these
provisions of law, doing so here in this manner would further clarify congressional intent.
Under Supreme Court precedent, if a statute is “silent or ambiguous with respect to the specific
issue,” then an agency’s interpretation must be “based on a permissible construction of the
statute.”28 Here, Congress did not expressly define “rate” or “quantity” in either the MLA or the
OCSLA. However, dictionaries define both terms in a consistent clear manner. “Rate” is
generally defined as “a quantity, amount, or degree of something measured per unit of something
22

30 U.S.C. § 187.
43 U.S.C. § 1332(3).
24
30 U.S.C. § 226(m) (emphasis added).
25
43 U.S.C. § 1334(g)(1) (emphasis added).
26
Chevron U.S.A. Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 842 (1984).
27
Corley v. United States, 556 U.S. 303, 314 (2009).
28
Chevron, 467 U.S. at 843.
23
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else.”29 While “quantity” is generally defined as “an indefinite amount or number.”30 Using
common definitions, it is a reasonable interpretation that setting the rate of production means
exactly what it says — determining the quantity or amount that can be produced over a given
period of time of whatever resource is being extracted from public lands or waters. Since the
aggregate of definitions from multiple dictionaries coalesce on a plain meaning,31 these terms
can be reasonably read to allow the President and the Secretary to promulgate rules to either
increase or decrease the rate or quantity of production.32
Importantly, the legislative history for the MLA does not provide any guidance or disagreement
with the interpretation of the law in this petition, and is generally silent on how such rates of
production should be set, or if this provision could only be used to set — as an example, a
minimum rate of production. In other sections of the MLA, Congress was quite specific and
prescriptive in articulating maximums and minimums by law. The MLA establishes a maximum
number of acres leased per unit of land,33 and establishes minimum royalty rates.34 In light of
these provisions, Congress could have been prescriptive with the rate and quantity of oil or gas
production by establishing minimum or maximum requirements, but it chose not to do so. Since
Congress did not limit the President or Secretary of the Interior, they have the inherent discretion
to interpret this provision in a reasonable way and set a rate of production that declines to near
zero. Congress knew that rates and quantities of production might change based on local,
national, and global concerns and thus deferred to the agency’s expertise.
C. No Breach-of-Contract Will Occur from the Phase-Down of Oil and Gas
Production on Public Lands and Waters
Generally, a lease to explore and extract oil and gas from public lands and waters is a contract
agreement between the federal government and private parties. Private parties may then attempt
to bring breach-of-contract claims against the federal government. However, these claims would
fail as the President and the Department of the Interior has nearly always reserved the right — in
the lease itself — to set the rate of production.
For onshore production under the MLA, the standard onshore leasing regulations and lease form
itself specify separately that lessees are subject to certain future regulations and to “all other
applicable statutes and regulations” and most critically the “lessor reserves [the] right to specify

29
Rate, Merriam-Webster, https://www.merriam-webster.com/dictionary/rate (last visited Aug. 19, 2021); Rate,
Lexico.com (“a measure, quantity, or frequency, typically one measured against some other quantity or measure”),
https://www.lexico.com/en/definition/rate (last visited Aug. 19, 2021).
30
Quantity, Merriam-Webster, https://www.merriam-webster.com/dictionary/quantity (last visited Aug. 19, 2021);
Quantity, Lexico.com (“the amount or number of a material or immaterial thing not usually estimated by spatial
measurement”), https://www.lexico.com/en/definition/quantity (last visited Aug. 19, 2021),
31
Caminetti v. United States, 242 U.S. 470, 485 (1917) (noting “[i]t is elementary that the meaning of a statute must,
in the first instance, be sought in the language in which the act is framed, and if that is plain . . . the sole function of
the courts is to enforce it according to its terms” and if the statute’s language is clear “[w]here the language is plain
and admits of no more than one meaning the duty of interpretation does not arise and the rules which are to aid
doubtful meanings need no discussion”).
32
Nat'l Cable & Telecomms. Ass'n v. Brand X Internet Servs., 545 U.S. 967, 973 (2005).
33
30 U.S.C. § 226(b)(1)(A) (“shall be leased . . . in units of not more than 2,560 acres”).
34
30 U.S.C. § 226(b)(1)(A) (“a royalty at a rate of not less than 12.5 percent”).
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rates of development and production in the public interest.”35 Similarly, the leasing regulations
that apply to the Naval Petroleum Reserves Production Act state that every National Petroleum
Reserve in Alaska unit agreement must include “a provision that acknowledges BLM’s authority
to set or modify the quantity, rate, and location of development and production.”36
For offshore waters, the OCSLA states a lessee must consent to only produce oil and gas “at
rates consistent with any rule or order issued” by the President.37 The offshore lease form
contains language that specifies that the lease is subject to changes which reflect new or
amended regulations, statutes and rules, even when those changes may increase or decrease the
lessee’s contractual obligations.38 And the lease form states “Assignee(s) is (are) subject to, and
shall fully comply with, all applicable regulations now or to be issued under the Act.”39
And while the Supreme Court in Mobil Oil Exploration held that legislation passed after the
issuance of a lease can constitute a breach-of-contract amounting to repudiation,40 that case has
no bearing here. In Mobil Oil, the Court found, based on unique facts whereby the Interior
Department refused to consider an exploration plan based solely on newly created statutory
authority outside those statutes incorporated into the lease, that the government had repudiated
the contract. Here, because both the MLA and the OCSLA already contain language that
explicitly gives the President and the Secretary the authority to change the rate of production,
there would be no breach of contract. For the President and the Secretary to exercise their
existing authority here through the promulgation of additional regulations consistent with an
existing statute is not outside the scope of the lease and would cause no breach of contract.
D. Reducing the Rate of Production will not Take Private Property in Violation
of the Constitution
35

See 43 C.F.R. § 3101.1-2; BLM Form 3100-11.
43 CFR § 3137.21(a)(4).
37
43 U.S.C. § 1334 (g)(1).
38
“[t]his lease is subject to the [OCSLA], regulations promulgated pursuant thereto, and other statutes and
regulations in existence upon the Effective Date of the lease, and those statutes enacted (including amendments to
the Act or other statutes) and regulations promulgated thereafter, except to the extent they explicitly conflict with an
express provision of this lease. It is expressly understood that amendments to existing statutes and regulations,
including but not limited to the [OCSLA], as well as the enactment of new statutes and promulgation of new
regulations, which do not explicitly conflict with an express provision of this lease may be made and that the Lessee
bears the risk that such may increase or decrease the Lessee’s obligations under the lease.” Oil And Gas Lease Of
Submerged Lands Under The Outer Continental Shelf Lands Act, Form BOEM-2005, BOEM at 1 (Feb. 2017),
https://www.boem.gov/sites/default/files/about-boem/Procurement-Business-Opportunities/BOEM-OCS-OperationForms/BOEM-2005.pdf.
39
Assignment Of Record Title Interest In Federal OCS Oil And Gas Lease, Form BOEM-0150, BOEM at 2 (Jan.
2020), https://www.boem.gov/BOEM-0150/; Assignment Of Operating Rights Interest In Federal OCS Oil And Gas
Lease, Form BOEM-0151, BOEM at 2 (Jan. 2020), https://www.boem.gov/BOEM-0151/.
40
See Mobil Oil Exploration & Producing Southeast v. United States, 530 U.S. 604 (2000); see also Century
Exploration New Orleans, LLC v. United States, 745 F.3d 1168, 1177–78 (Fed. Cir. 2014) (noting that in reaching
its decision in Mobil Oil, “the Supreme Court emphasized the government’s chosen source of authority: the
government cited the Outer Banks Protection Act, not OCSLA regulations” and holding that “[a] change to an
OCSLA regulation does not breach the express terms of the lease language as interpreted by the Supreme Court in
Mobil Oil[.]”); see also Taylor Energy v. United States, 975 F.3d 1303, 1317 (Fed. Cir. 2020) (holding “Mobil Oil
has little relevance” where “BSEE’s refusal to grant Taylor’s departure request is in compliance with the OCSLA,
and the Trust Agreement specifically references the OCSLA regulations that govern the parties’ contractual
duties.”).
36
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The phase down of existing oil and gas production also would not take private property in
violation of the Fifth Amendment to the U.S. Constitution. There are generally two types of
regulatory takings: (1) categorical, or “per se” takings, in which a regulation destroys all
economic value of a property, and (2) all other takings, which a court can determine through a
fact-intensive, multi-factor test known as the Penn Central test. While evaluating a takings claim
requires a fact-specific analysis, it is clear that in the vast majority of instances, setting a
declining rate of oil and gas production would not lead to meritorious takings claims.
In a per se taking, a regulatory action results in a taking “when the owner of real property has
been called upon to sacrifice all economically beneficial uses in the name of the common good,
that is, to leave his property economically idle . . . .”41 A court will find a regulatory taking when
the property valuation drops to zero as a result of regulation, and deprives the property of all
economically viable uses. The retention of a small economic benefit in the property is not
considered a per se taking, however the rule cannot be circumvented by leaving a small
economically viable “token interest.”42 The Supreme Court reaffirmed this in Tahoe-Sierra
Preservation Council v. Tahoe Reg’l Planning Agency when it stated that the categorical rule
would not apply “if the diminution in value were 95% instead of 100%.”43 And further
acknowledged that a regulation that temporarily restricts the economic use of a property is not
considered a per se taking, and thus still required Penn Central analysis.
The petitioned regulations, if enacted, would not result in a per se taking. A gradual reduction in
the amount of production over a 14-year time frame would still allow every lease holder to
extract a significant amount of oil or gas during this time frame, and around 2035 extraction
could still occur at 2% percent of 2020 levels. We note that this holds true for both main
categories of covered leases – producing and nonproducing. While the holders of nonproducing
leases would not receive an initial allocation, they would be able to purchase or otherwise
acquire one from the holder of a producing lease. Thus, the phase down would not result in a
total deprivation of economic value — particularly for the richest and most profitable industry in
the history of the world, where many of the leaseholders have already reaped uncounted billions
by extracting resources from publicly owned lands and waters.
Because no per se takings would occur, the Penn Central test would properly be applied to any
takings claims. Three factors are balanced under the Penn Central test: (1) the “economic impact
of the regulation on the claimant,” (2) the “extent to which the regulation has interfered with
distinct investment-backed expectations,” and (3) “the character of the governmental action.”44
41

Tahoe-Sierra Pres. Council v. Tahoe Reg'l Planning Agency, 535 U.S. 302, 331 (2002); Lucas v. S.C. Coastal
Council, 505 U.S. 1003, 1019 (1992).
42
Maritrans, Inc. v. United States 51 Fed.Cl. 277, 281 (Fed.Cl. 2001) aff’d, 342 F.3d 1344 (Fed.Cir. 2003) (noting
that federal law that required owner of single-hulled tanker vessels to retire them within 15 years did not effect a
taking as the law “does not permit [a property owner] to separate the years that it used the [property] profitably from
the time when the [property] must be retired, to claim a categorical taking”); see also Rith Energy v. United States,
270 F.3d 1347 (Fed. Cir. 2001);
Palazzolo v. Rhode Island, 533 U.S. 606 (2001) (“Assuming a taking is otherwise established, a State may not evade
the duty to compensate on the premise that the landowner is left with a token interest.”).
43
Tahoe-Sierra Pres. Council v. Tahoe Reg'l Planning Agency, 535 U.S. 302, 331 (2002).
44
Penn Cent. Transp. Co. v. New York City, 438 U.S. 104, 124 (1978).
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Under the first factor, any economic impacts experienced by the lessees would be spread over 14
years, but under existing precedent, because such impacts are not immediately substantial, would
weigh against a finding that a regulatory taking has occurred.45
The second factor, addresses “investment-backed expectations.” Courts consider three mitigating
questions to determine the extent of investment-back expectations: “was the company operating
in a highly regulated industry,” “did the company know of the problem at the time it engaged in
the activity,” and “in the light of the regulatory environment at the time of the activities, could
the possibility of the assessments have been reasonably anticipated?”46 In this instance, all three
mitigating questions can be affirmatively answered without hesitation. The fossil fuel industry is
highly regulated. In part because of this substantial regulation and the worldwide efforts to
combat climate change, the industry has been aware of its contribution to the climate crisis for
decades.47 Perhaps most importantly, given that every lease signed by the fossil fuel industry
already includes language allowing the Secretary of the Interior to set the rate of production,
there is simply no argument that enacting regulations to implement these restrictions was not
something that could be anticipated. More generally, given the overwhelming scientific
information that unequivocally concludes that a fossil fuel ramp-down must occur, any industry
entering the field of fossil fuel production must do so against a backdrop of more and more
stringent restrictions on the extraction, production, and use of fossil fuels.
When addressing the third factor, the “character of the governmental action,” a court will look at
whether the government was acting to protect the public health and whether the regulation
singled out a particular individual or entity.48 In this instance, the Secretary would clearly be
acting to protect all aspects of public health and welfare from the climate crisis. As outlined
below, continued fossil fuel production literally threatens the continuation of our civilization and
life on Earth as we know it. Avoiding ever more catastrophic harms from the climate crisis is
clearly the type of regulatory action least likely to trigger a successful takings claim.
Additionally, the Secretary would not be seen as singling out a particular individual or entity.
The regulation would be tied to addressing the climate crisis and as such help to meet climate
emissions targets. These changes would impact the fossil fuel industry as a whole and would not
unfairly target a particular entity or individual.

45
CCA Assocs. v. United States, 667 F.3d 1239, 1246 (Fed. Cir. 2011) (finding that “[i]n light of the facts of this
case, we cannot conclude that an 18% economic impact qualifies as sufficiently substantial to favor a taking” and
this court is “aware of no case in which a court has found a taking where diminution in value was less than 50
percent.”).
46
Commonwealth Edison Co. v. United States, 271 F.3d 1327, 1348 (Fed. Cir. 2001).
47
New Documents Reveal Oil Industry Knew of Climate Risks Decades Earlier Than Suspected; Suggest
Coordinated Efforts to Foster Skepticism, Center for International Environmental Law (CIEL) (April 13, 2016),
https://www.ciel.org/news/smoke-and-fumes/.
48
Rose Acre Farms, Inc. v. U.S., 559 F.3d 1260, 1279–1281 (Fed. Cir. 2009) (noting “restrictions were directed at
the protection of public health and safety” and that “is the type of regulation in which the private interest has
traditionally been most confined and governments are given the greatest leeway to act without the need to
compensate those affected by their actions.”); Penn Cent. 438 U.S. at 125 (stating compensation need not
accompany prohibition when the government “reasonably concludes that the health, safety, morals, or general
welfare would be promoted by prohibiting particular contemplated uses of land”).
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Thus, under the Penn Central balancing test, all three factors overwhelmingly favor a finding
that no regulatory takings has occurred, and in such situations a reviewing court should not find a
regulatory takings.
Furthermore, lessees lack any reasonable expectation of future return on investment from, at the
very least, a substantial subset of leases issued since 2007. Under the MLA, case law and BLM
regulations provide that onshore oil and gas leases “shall be subject to cancelation if improperly
issued.”49 OCSLA provides even broader authority for offshore lease cancelation, including
suspension and subsequent cancelation based on environmental risks.50 “Improperly issued” leases
clearly include leases issued not only based on fraud or misrepresentation by the lessee, but those
issued based on statutory violations by the issuing agency, including, relevantly, leases issued
based on procedural violations of the National Environmental Policy Act (“NEPA”). Oil and gas
leases issued contrary to NEPA are voidable at the Secretary of the Interior’s discretion.51
Since at least 2007, it has been clear that NEPA requires evaluation of the climate consequences
of federal agency actions.52 A substantial and consistent line of recent judicial decisions have found
federal agency fossil fuel leasing and other actions in recent years failed to comply with that NEPA
requirement.53 Although the Department of the Interior has not, to date, pursued systematic
cancelation of improperly-issued leases either through administrative action or the courts, it is well
within its authority under Boesche v. Udall and its own regulations to do so. As a result, lessees
lack any reasonable expectation of future operations on leases issued subsequent to 2007, if not
earlier.
Finally, we note that even in the exceptional instance where a law or regulation deprives a
property owner of all value, courts will still decline to find a categorical taking if the restricted
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activity is a nuisance.54 Here, the scientific consensus about the fossil fuel industry’s effect on
the climate, together with countless studies linking fossil fuel production with other adverse
environmental and public health harm, makes oil and gas production a clear nuisance and
suggests that industry takings claims are doomed to failure on this basis as well.55
Multiple states and municipalities are currently suing fossil fuel producers to recover damages
from climate change, because their fossil fuel extraction constitutes a public nuisance.56 These
harms are in addition to the local adverse impacts to air, water, and health from oil and gas
production. Oil and gas companies pursuing takings claims will be forced to confront this
evidence, and cannot prevail absent a court finding that their operations do not constitute a
nuisance. Given the well documented and wide-ranging climate and other damage caused by oil
and gas development, it is increasingly unlikely that oil and gas entities will win this fight, and
highly unlikely that takings claims against agency actions phasing out or restricting oil and gas
production will succeed. Moreover, like paint companies that were recently found liable in
California state court for the harm from the lead in their paint, fossil fuel companies have known
for decades that their products cause harm, yet actively concealed the impacts while
affirmatively promoting their product—behavior that further evinces a public nuisance.57
This analysis demonstrates that the President and the Secretary are clearly within their
Constitutional and statutory authority to implement regulations in furtherance of aiding in the
fight against climate change.
II.

The Fossil Fuel Industry Is Responsible For The Majority Of Greenhouse Gas
Emissions And Global Warming

A group of the world’s largest fossil fuel producers are responsible for the majority of
greenhouse gas emissions and global warming since the Industrial Revolution and during the
past three decades. A study that analyzed emissions primarily from companies that produce fossil
fuels found that 63% of global industrial CO2 and methane emissions between 1751 and 2010
came from just 90 international entities — 56 crude oil and gas producers, 37 coal extractors, and
7 cement producers. These 90 entities — consisting of 50 investor-owned companies, 31
majority state-owned companies, and 9 centrally-planned state industries — are responsible for
914 billion tonnes of CO2-equivalent (GtCO2e) emissions. Cumulatively, investor-owned entities
are responsible for 315 GtCO2e, state-owned companies for 288 GtCO2e, and nation-states for
312 GtCO2e.58
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Based on historical data and climate modeling, emissions from these 90 fossil fuel “majors” have
contributed an estimated 57% to the observed rise in atmospheric CO2, approximately 50% to the
rise in global mean surface temperature, and approximately 32% to global mean sea level rise
between 1751 and 2010.59 A separate study attributed 71% of global industrial greenhouse gas
emissions since 1988 to just 100 fossil fuel producers, with 51% of emissions since 1988
attributable to just 25 corporate and state producers, including ExxonMobil, Shell, BP, Chevron,
and Peabody.60
Several U.S. fossil fuel companies rank in the top 20 worst cumulative emitters, including
Chevron at #1, ExxonMobil at #2, ConocoPhillips at #9, Peabody Energy at #12, and Consol
Energy, Inc. at #18.61 Cumulative emissions from the 20 largest investor-owned and state-owned
energy companies alone account for 30% of the global industrial emissions between 1751 and
2010. Emissions from the top 20 contributed approximately 27% of the increase in atmospheric
CO2, approximately 24% of the increase in warming, and approximately 13 to 16% of the
increase in global sea level rise.62
Fourteen companies were consistently found to be in the top 20 in terms of the global impacts of
their emissions: seven investor-owned companies (Chevron, ExxonMobil, BP, Royal Dutch
Shell, ConocoPhillips, Peabody Energy, and Total), and seven majority state-owned companies
(Saudi Aramco, Gazprom, National Iranian Oil Company, Pemex, Petroleos de Venezuela, Coal
India, and Kuwait Petroleum). Chevron is the largest company contributor to rises in both global
temperatures and sea level rise between 1880 and 2010 and the second-largest contributor to the
rise in atmospheric carbon dioxide. Meanwhile, ExxonMobil is the third-largest contributor to
both the historical rise in atmospheric CO2 and warming, and the second-largest contributor to
global sea level rise.
James Hansen first testified in the U.S. Congress that the human signal of climate change had
been detected in 1998. The same year, the Intergovernmental Panel on Climate Change was
formed to provide a scientific basis for policy action on climate change.63 Yet, half of all
industrial emissions of CO2 since the Industrial Revolution have been emitted since 1988. In the
face of scientific evidence of the dangers of fossil fuel emissions and resulting climate change,
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fossil fuel producers failed to reduce their emissions or disclose climate risks,64 and instead often
worked in direct contradiction to emissions reduction goals and spread climate misinformation.65
For instance, between 1988 and 2005, ExxonMobil invested over $16 million into front groups
that spread misleading claims about climate science.66 Rather than changing their business
models, fossil fuel companies remain focused on not only exploiting existing oil, gas, and coal
reserves, but also on developing new ones. Rather than supporting fair and effective climate
policies, fossil fuel majors including Chevron, Shell, and ConocoPhillips remain members of the
American Legislative Exchange Council’s Energy, Environment and Agriculture Task Force
which is focused on repealing renewable energy standards and regional climate policy initiatives
in U.S. states.67 Rather than disclosing climate risks, ExxonMobil consistently focused on the
uncertainties surrounding climate change in its New York Times advertorials, while only
acknowledging the true risks in less public internal and peer-reviewed communications.68 In
October 2018, the New York Attorney General sued Exxon for lying to its investors about
climate change.69 Fossil fuel companies have not even begun to pay their fair share of the costs
for climate damages and adaptation.70
III.

New Fossil Fuel Production And Infrastructure Must Be Halted And Much
Existing Production Must Be Phased Out To Avoid The Worst Dangers From
Climate Change

Scientific research has established that there is no room in the global carbon budget for new
fossil fuel extraction if we are to avoid the worst dangers from climate change. Instead, new
fossil fuel production and infrastructure must be halted, and much existing production must be
phased out to meet the Paris Agreement climate limits and avoid catastrophic climate damages.
Although the United States withdrew from the Paris Agreement under President Trump,
President Biden has already taken action to have the United States rejoin the agreement. Under
the Paris Agreement, countries commit to holding the long-term global average temperature “to
well below 2°C above pre-industrial levels and to pursue efforts to limit the temperature increase
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to 1.5°C above pre-industrial levels.”71 The Paris Agreement established the 1.5°C climate limit
given the evidence that 2°C of warming would lead to catastrophic climate harms.72
Scientific research has estimated the global carbon budget—the remaining amount of carbon
dioxide that can be emitted — for maintaining a likely chance of meeting the Paris climate
limits, providing clear benchmarks for United States and global climate action.73 The
Intergovernmental Panel on Climate Change (“IPCC”) Sixth Assessment updated the remaining
carbon budget from the beginning of 2020 at 400 GtCO2 for a 67% probability of meeting the
1.5°C limit and 500 GtCO2 for a 50% probability of 1.5°C.74 At the current global emissions rate
of 42 GtCO2 per year, the entire global carbon budget would be used up in just 10 to 12 years.
Notably, the U.S. carbon budget is far smaller than the global carbon budget. Most estimates of
the remaining U.S. carbon budget consistent with keeping temperature rise below 1.5°C are
negative or near zero, depending on the equity principles used to apportion the global budget
across countries.75
Importantly, a 2016 global analysis found that the carbon emissions that would be released from
burning the oil, gas, and coal in the world’s currently operating fields and mines would fully
exhaust and exceed the global carbon budget consistent with staying below 1.5°C.76 The reserves
in currently operating oil and gas fields alone, even excluding coal mines, would likely lead to
warming beyond 1.5°C.77 An important conclusion of the analysis is that no new fossil fuel
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extraction or infrastructure should be built, and governments should grant no new permits for
extraction and infrastructure. Furthermore, many of the world’s existing oil and gas fields and
coal mines will need to be closed before their reserves are fully extracted in order to limit
warming to 1.5°C.78 In short, the analysis established that there is no room in the carbon budget
for new fossil fuel extraction or infrastructure anywhere, including in the United States, and
much existing fossil fuel production must be phased out to avoid the catastrophic damages from
climate change.79
Other studies issued since then reinforce these findings. The United Nations Production Gap
Reports found that governments plan to produce more than twice the amount of fossil fuels in
2030 than would be consistent with limiting warming to 1.5°C.80 According to the U.N. analyses,
fossil fuel producers are planning an average increase of 2% per year in production, which by
2030 would result in more than double the production consistent with the 1.5°C limit. Instead, to
follow a 1.5°C-consistent pathway, the world’s governments will need to decrease fossil fuel
production by roughly 6% per year between 2020 and 2030, including annual production
declines of 11% for coal, 4% for oil and 3% for gas.
The 2021 Fossil Fuel Exit Strategy analysis similarly confirms that ending fossil fuel expansion
and the early phase-out of existing extraction is necessary to meet the 1.5°C limit.81 The analysis
concluded that even if all new fossil fuel extraction were halted, in 2030 emissions from existing
fossil fuel production would be 66% higher than what is needed to limit temperature rise to
1.5°C. The report estimated that global fossil fuel production will need to decline by an average
of 9.5% for coal, 8.5% for oil and 3.5% for gas per year between 2021 and 2030 to remain
aligned with 1.5°C. The authors emphasized that “more fossil fuels are already being produced
than what is needed, as the world has more than enough renewable energy resources that can be
scaled up rapidly enough to meet the energy demands of every person in the world without any
shortfall in global energy generation.” As a result, many existing fossil fuel projects are already
obsolete and risk becoming stranded assets as they simply are not needed to meet demand and
cannot compete with renewable energy.
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In addition, a 2021 analysis concluded that globally at least 89% of coal reserves, 58% of oil
reserves, and 59% of gas reserves must be kept in the ground in order to have even a 50-50
chance of meeting a 1.5°C limit.82
Scientific research makes clear that the United States, as a dominant driver in expanding global
fossil production, must halt new fossil fuel extraction and infrastructure and rapidly phase out
existing production and infrastructure to avoid jeopardizing our ability to meet the Paris climate
limits.83 A 2021 analysis concluded that U.S. oil and gas production is poised to expand by the
largest absolute increase globally by 2030, more than twice as much as any other country.84 A
separate study found that the U.S. oil and gas industry is on track to account for 60% of the
world’s projected growth in oil and gas production between now and 2030—the time period over
which the IPCC concluded that global carbon dioxide emissions should be roughly halved to
meet the 1.5°C Paris Agreement limit.85 Between 2018 and 2050, the United States is poised to
unleash the world’s largest burst of CO2 emissions from new oil and gas development—
primarily from shale and largely dependent on fracking—estimated at 120 billion metric tons of
CO2 which is equivalent to the lifetime CO2 emissions of nearly 1,000 coal-fired power plants.
Based on a 1.5°C IPCC pathway, U.S. production alone would exhaust nearly 50% of the
world’s total allowance for oil and gas by 2030 and exhaust more than 90% by 2050.
Additionally, if U.S. coal production is to be phased out over a timeframe consistent with
equitably meeting the Paris goals, at least 70% of U.S. coal reserves in already-producing mines
must stay in the ground. In short, if not curtailed, U.S. fossil fuel expansion will impede the
world’s ability to meet the Paris climate limits and preserve a livable planet.
Research on the carbon emissions locked in U.S. fossil fuels similarly establishes that the U.S.
must halt new fossil fuel production and rapidly phase out existing production to avoid the worst
dangers of climate change. One quarter of total U.S. greenhouse gas emissions comes from the
extraction and end-use combustion of fossil fuels produced on federal lands alone—not including
non-federal lands.86 A 2015 analysis estimated that recoverable fossil fuels from U.S. federal
lands would release up to 349 to 492 GtCO2eq of carbon emissions, if fully extracted and
burned.87 Of that amount, already leased fossil fuels would release 30 to 43 GtCO2eq of
emissions, while as yet unleased fossil fuels would emit 319 to 450 GtCO2eq of emissions. Thus,
the carbon emissions from already leased fossil fuel resources on federal lands alone (30 to 43
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GtCO2eq) would exceed any remaining U.S. carbon budget for a 1.5°C limit88 and exhaust ~10%
of the remaining global carbon budget for 1.5°C.89 The potential carbon emissions from unleased
federal fossil fuel resources (319 to 450 GtCO2eq) would exhaust the entire global carbon budget
for limiting warming to 1.5°C. This does not include the additional carbon emissions that will be
emitted from fossil fuels extracted on non-federal lands, estimated up to 500 GtCO2eq if fully
extracted and burned. In contrast, a nationwide federal fossil fuel leasing ban would reduce
carbon emissions by an estimated 280 million tons per year, ranking among the most ambitious
U.S. federal climate policy proposals in recent years.90
Moreover, the Energy Information Administration (“EIA”) released its Annual Energy Outlook
for 2020 that contains energy-related projections through 2050. The report indicates that without
significant policy changes and a rapid transition away from fuels, annual U.S. greenhouse gas
emissions are projected to begin rising again by the 2030s.91 This means that the United States
will not be anywhere close to where scientists say it needs to be to reduce its contributions to the
climate crisis and avert the most catastrophic impacts of climate change.
These analyses highlight that the United States has an urgent responsibility to lead in the
transition from fossil fuel production to 100% clean energy, as a wealthy nation with ample
financial resources and technical capabilities, and due to its dominant role in driving climate
change and its harms. The U.S. is currently the world’s largest oil and gas producer and secondlargest coal producer.92 The U.S. is also the world’s largest historic emitter of greenhouse gas
pollution, responsible for 25% of cumulative global CO2 emissions since 1870, and is currently
the world’s second highest emitter on an annual basis and highest emitter on a per capita basis.93
The U.S. must focus its resources and technology to rapidly phase out extraction while investing
in a just transition for affected workers and communities currently living on the front lines of the
fossil fuel industry and its pollution.94
Ending the approval of new fossil fuel production and infrastructure is also critical for preventing
“carbon lock-in,” where approvals and investments made now can lock in decades-worth of
fossil fuel extraction that we cannot afford. New approvals for wells, mines, and fossil fuel
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infrastructure — such as pipelines and marine and rail import and export terminals — require
upfront investments that provide financial incentives for companies to continue production for
decades into the future.95 As summarized by Green and Denniss (2018):
When production processes require a large, upfront investment in fixed costs,
such as the construction of a port, pipeline or coalmine, future production will
take place even when the market price of the resultant product is lower than the
long-run opportunity cost of production. This is because rational producers will
ignore ‘sunk costs’ and continue to produce as long as the market price is
sufficient to cover the marginal cost (but not the average cost) of production. This
is known as ‘lock-in.’96
Given the long-lived nature of fossil fuel projects, ending the approval of new fossil fuel projects
is necessary to avoid the lock-in of decades of fossil fuel production and associated emissions.
Other research has separately demonstrated that construction of new fossil fuel infrastructure
projects, including but not limited to pipelines, import and export terminals, storage facilities,
refineries, power plants and petrochemical plants, is also inconsistent with meeting the 1.5°C
limit.97 This research shows that the committed carbon emissions from existing fossil fuel
infrastructure in the energy and industrial sectors exceed the carbon budget for limiting warming
to 1.5°C, meaning that no new fossil infrastructure can be built and much existing infrastructure
must be retired early to avoid catastrophic climate harms.98
The climate emergency demands immediate action to establish the maximum production rate and
phase-down the rates of oil and gas well production. Indeed, the best available science on climate
change demonstrates that we not only need to end the federal fossil fuel leasing program, but
phase-down existing production as well. As recently stated by several scientific experts, “[t]he
scale of threats to the biosphere and all its lifeforms — including humanity — is in fact so great
that it is difficult to grasp for even well-informed experts” and our planet faces a “ghastly future”
unless swift action is taken to reverse the climate crisis, including “a rapid exit from fossil fuel
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use.”99 In light of this reality, not taking the petitioned actions would constitute a gross
dereliction of the Secretary’s obligation to ensure our public lands and waters are managed
consistent with protection of the environment and national energy needs.
IV.

An International Scientific Consensus Has Established That Human-caused
Climate Change Is Already Causing Widespread Harms, Climate Change
Threats Are Becoming Increasingly Dangerous, And Fossil Fuels Are The
Dominant Driver Of The Climate Crisis

An overwhelming international scientific consensus has established that human-caused climate
change is already causing widespread harms and that climate change threats are becoming
increasingly dangerous.100 The climate crisis, caused primarily by fossil fuels, poses an
existential threat to every aspect of society. Fossil fuel-driven climate change has already led to
more frequent and intense heat waves, floods, and droughts; more destructive hurricanes and
wildfires; rising seas and coastal erosion; increased spread of disease; food and water insecurity;
acidifying oceans; and increasing species extinction risk and the collapse of ecosystems. The
climate crisis is killing people across the nation and around the world, accelerating the extinction
crisis, and costing the U.S. economy billions in damages every year.
The harms from the climate crisis and fossil fuel pollution are not felt equally, but instead fall
first and worst on Black, Brown, Indigenous, and other communities of color, as well as lowwealth and other frontline communities, worsening the environmental justice crisis.101 The vast
scientific literature documenting these findings has been set forth in a series of authoritative
reports from the Intergovernmental Panel on Climate Change (IPCC), U.S. Global Change
Research Program, and other institutions,102 which make clear that fossil-fuel driven climate
change is a “code red for humanity.”103 Without limits on fossil fuel production and deep and
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rapid emissions reductions, global temperature rise will exceed 1.5°C and will result in
catastrophic damage in the U.S. and around the world.104
The Intergovernmental Panel on Climate Change (“IPCC”), the international scientific body for
the assessment of climate change, concluded in its Climate Change 2021: The Physical Science
Basis report that:
[i]t is unequivocal that human influence has warmed the atmosphere, ocean and
land. Widespread and rapid changes in the atmosphere, ocean, cryosphere and
biosphere have occurred,” and further that “[t]he scale of recent changes across
the climate system as a whole and the present state of many aspects of the climate
system are unprecedented over many centuries to many thousands of years.105
The U.S. federal government has repeatedly recognized that human-caused climate change is
causing widespread and intensifying harms across the country in the authoritative National
Climate Assessments. These scientific syntheses are prepared by hundreds of scientific experts
and reviewed by the National Academy of Sciences and federal agencies. Most recently, the
Fourth National Climate Assessment, comprised of the 2017 Climate Science Special Report
(Volume I)106 and the 2018 Impacts, Risks, and Adaptation in the United States (Volume II),107
concluded that “there is no convincing alternative explanation” for the observed warming of the
climate over the last century other than human activities.108 It found that “evidence of humancaused climate change is overwhelming and continues to strengthen, that the impacts of climate
change are intensifying across the country, and that climate-related threats to Americans’
physical, social, and economic well-being are rising.”109
In 2009 the Environmental Protection Agency (“EPA”) found that the then-current and projected
concentrations of greenhouse gas pollution endanger the public health and welfare of current and
future generations, based on robust scientific evidence of the harms from climate change.110 A
2018 study reviewed the scientific evidence that has emerged since 2009 and concluded that this
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evidence “lends increased support” for EPA’s endangerment finding.111 The study by 16
prominent scientists examined the topics covered by the endangerment finding and concluded
that “[f]or each of the areas addressed in the [endangerment finding], the amount, diversity, and
sophistication of the evidence has increased dramatically, clearly strengthening the case for
endangerment.”112 The study also found that the risks of some impacts are even more severe or
widespread than anticipated in 2009.
The National Climate Assessments decisively recognize the dominant role of fossil fuels in
driving climate change. As stated by the Third National Climate Assessment: “observations
unequivocally show that climate is changing and that the warming of the past 50 years is
primarily due to human-induced emissions of heat-trapping gases. These emissions come mainly
from burning coal, oil, and gas.”113 The Fourth National Climate Assessment reported that “fossil
fuel combustion accounts for approximately 85% of total U.S. greenhouse gas emissions,”114
which is “driving an increase in global surface temperatures and other widespread changes in
Earth’s climate that are unprecedented in the history of modern civilization.”115
The National Climate Assessments make clear that the harms of climate change are long-lived,
and the choices we make now on reducing greenhouse gas pollution will affect the severity of the
climate change damages that will be suffered in the coming decades and centuries: “[t]he impacts
of global climate change are already being felt in the United States and are projected to intensify
in the future — but the severity of future impacts will depend largely on actions taken to reduce
greenhouse gas emissions and to adapt to the changes that will occur.”116 As the Fourth National
Climate Assessment explains:
Many climate change impacts and associated economic damages in the United
States can be substantially reduced over the course of the 21st century through
global-scale reductions in greenhouse gas emissions, though the magnitude and
timing of avoided risks vary by sector and region. The effect of near-term emissions
mitigation on reducing risks is expected to become apparent by mid-century and
grow substantially thereafter.117
Similarly, a 2014 White House report found that the cost of delay on reducing emissions is not
only extremely steep but also potentially irreversible, and the costs rise exponentially with
continued delays.118 As summarized by the National Research Council:
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Emissions of carbon dioxide from the burning of fossil fuels have ushered in a new
epoch where human activities will largely determine the evolution of Earth’s
climate. Because carbon dioxide in the atmosphere is long lived, it can effectively
lock Earth and future generations into a range of impacts, some of which could
become very severe. [E]mission reduction choices made today matter in
determining impacts experienced not just over the next few decades, but in the
coming centuries and millennia.119
V.

The 2018 and 2021 IPCC Reports Make Clear That Greenhouse Gas Emissions
Must Be Halved In This Decade To Avoid The Most Devastating Consequences
of Climate Change

In 2018, the Intergovernmental Panel on Climate Change (“IPCC”) issued a Special Report on
Global Warming of 1.5°C that quantified the devastating harms that would occur at 2°C
temperature rise versus 1.5°C. This report highlighted the necessity of limiting warming to 1.5°C
to avoid catastrophic impacts to people and life on Earth.120 The IPCC 2018 Special Report
provides overwhelming evidence that aggressive reductions in fossil fuel emissions within this
decade are essential to avoiding the most devastating climate change harms.
According to the IPCC’s analysis, the damages that would occur at 2°C warming compared with
1.5°C include significantly more deadly heatwaves, drought and flooding; 10 centimeters of
additional sea level rise within this century, exposing 10 million more people to flooding; a
greater risk of triggering the collapse of the Greenland and Antarctic ice sheets with resulting
multi-meter sea level rise; dramatically increased species extinction risk, including a doubling of
the number of vertebrate and plant species losing more than half their range, and the virtual
elimination of coral reefs; 1.5 to 2.5 million more square kilometers of thawing permafrost area
with the associated release of methane, a potent greenhouse gas; a tenfold increase in the
probability of ice-free Arctic summers; a higher risk of heat-related and ozone-related deaths and
the increased spread of mosquito-borne diseases such as malaria and dengue fever; reduced
yields and lower nutritional value of staple crops like maize, rice, and wheat; a doubling of the
number of people exposed to climate change-induced increases in water stress; and up to several
hundred million more people exposed to climate-related risks and susceptible to poverty by
2050.121
The IPCC Special Report concludes that pathways to limit warming to 1.5°C with little or no
overshoot require “a rapid phase out of CO2 emissions and deep emissions reductions in other

119

National Research Council, Climate Stabilization Targets: Emissions, Concentrations, and Impacts over Decades
to Millennia (2011) at 3.
120
Intergovernmental Panel on Climate Change, Global Warming of 1.5°C, An IPCC special report on the impacts
of global warming of 1.5°C above pre-industrial levels and related global greenhouse gas emission pathways, in the
context of strengthening the global response to the threat of climate change, sustainable development, and efforts to
eradicate poverty (2018).
121
Id. at SPM-8 to SPM-14.

35

GHGs and climate forcers.”122 In pathways consistent with limiting warming to 1.5°C, global
anthropogenic CO2 emissions must decline by about 45% below 2010 levels by 2030 and reach
near zero around 2045 or 2050.123
The IPCC Climate Change 2021 report concludes that global warming will exceed 1.5°C and
2°C by 2100 unless we make immediate, deep reductions in CO2 and other greenhouse gas
emissions.124 Only the most stringent emissions reduction scenario—SSP1-1.9 in which global
emissions fall steeply in the near-term, reach net zero in 2050, and become net negative
afterward—is consistent with a 1.5°C climate target. In this low-emissions SSP1-1.9 scenario,
global average surface temperature is projected to reach 1.5°C above pre-industrial in the nearterm (2021-2040), overshoot and peak at 1.6°C in the mid-term (2041-2060), and drop down to
1.4°C in the long-term (2081-2100).125
In short, both the IPCC Climate Change 2021 report and the 2018 IPCC Special Report provide
overwhelming scientific evidence for the necessity of immediate, deep greenhouse gas
reductions across all sectors to avoid devastating climate change-driven damages, and
underscores the high costs of inaction or delays, particularly in this crucial decade, in making
these cuts.
VI.

Human-caused Climate Change Is Causing Widespread Harms In The United
States And Worldwide, And These Harms Will Worsen As Greenhouse Gas
Pollution Continues To Rise

The IPCC Assessment Reports, U.S. National Climate Assessments, and tens of thousands of
studies make clear that fossil-fuel driven climate change is a “code red for humanity,” and that
every additional ton of CO2 and fraction of a degree of temperature rise matters.126 As warned by
the IPCC, “every tonne of CO2 emissions adds to global warming.”127 The widespread,
intensifying, and often long-lived harms from climate change include soaring air and ocean
temperatures; more frequent and intense heat waves, floods, and droughts; more destructive
hurricanes and wildfires; coastal flooding from sea level rise and increasing storm surge;
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declining food and water security; accelerating species extinction risk; melting Arctic sea ice,
glaciers, and ice sheets; the collapse of Antarctic ice shelves; ocean acidification; and the
collapse of coral reefs.128 As summarized by the Fourth National Climate Assessment:
In addition to warming, many other aspects of global climate are changing,
primarily in response to human activities. Thousands of studies conducted by
researchers around the world have documented changes in surface, atmospheric,
and oceanic temperatures; melting glaciers; diminishing snow cover; shrinking sea
ice; rising sea levels; ocean acidification; and increasing atmospheric water
vapor.129
A. Environmental justice harms
The harms from climate change and fossil fuel pollution are not felt equally, but instead fall first
and worst on Black, Brown, Indigenous, and low-wealth communities.130 A 2021 EPA analysis
concluded that communities of color are particularly vulnerable to the greatest impacts of climate
change, including health harms, heat waves, poor air quality, and flooding.131 For example, with
2°C (3.6°F) of global warming, Black Americans are 34% more likely to currently live in areas
with the highest projected increases in childhood asthma diagnoses and 40% more likely to
currently live in areas with the highest projected increases in extreme temperature-related
deaths.132 With 2°C (3.6°F) of global warming, Hispanic and Latino individuals are 43% more
likely to currently live in areas with the highest projected reductions in labor hours due to
extreme temperatures.133
The fossil fuel pollution driving the climate crisis similarly disproportionately harms
communities of color and low-wealth communities, and perpetuates the systemic racism and
energy violence entrenched in the nation’s fossil fuel energy system.134 Fossil fuel infrastructure
including oil and gas wells, refineries, fossil fuel power plants, and processing, transmission and
storage facilities are often concentrated in communities of color and low-wealth communities,
causing serious health harms to residents exposed to hazardous air and water pollution from
128
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these facilities.135 For example, research shows that people of color, particularly Black
Americans, disproportionately live near toxic fracking wells,136 and that the share of people of
color living within three miles (five kilometers) of a coal- or oil-fired power plant is 12% larger
than the national average.137 As a result of this unequal siting of fossil fuel infrastructure, Black
Americans have 1.54 times the exposure to particulate matter138 compared to the overall
population, while populations of color have 1.28 times higher burden than the general
population.139
B. Rising temperatures
Global average surface temperature rose by 2°F (1.09°C) between 1850-1900 and 2011-2020,
with larger increases over land than over the ocean.140 Each of the last four decades has been
successively hotter than any preceding decades since 1850.141 Since 2012, global warming has
been especially pronounced, with the past five years (2016-2020) being the hottest five-year
period since 1850.142 Global temperatures of the past decade are likely the hottest it has been on
Earth in 125,000 years.143
Global surface temperature will continue to increase until at least mid-century under all scenarios
considered in the IPCC Climate Change 2021 report.144 Global warming will exceed 1.5°C and
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2°C by 2100 unless deep reductions in CO2 and other greenhouse gas emissions occur in the
coming decades.145 Compared to 1850-1900, global surface temperature by 2100 is very likely to
be higher by 1.8°F to 3.2°F (1.0°C to 1.8°C) under the very low GHG emissions scenario
considered (SSP1-1.9; CO2 emissions reach net zero around 2050), by 3.8°F to 6.3°F (2.1°C to
3.5°C) in the intermediate scenario (SSP2-4.5; CO2 emissions remain around current levels until
2050) and by 5.9°F to 10.2°F (3.3°C to 5.7°C) under the very high GHG emissions scenario
(SSP5-8.5; CO2 emissions double by 2050).146 It is believed that global surface temperature has
not been at or above 4.5°F (2.5°C) higher than 1850-1900 in over 3 million years.147
In the United States average temperatures rose by 1.8°F (1.0°C) between 1901 and 2016, with
the most rapid heating occurring after 1979.148 U.S. temperatures are expected to rise by an
additional 2.5°F (1.4°C), on average, by mid-century relative to 1976-2005, and record-setting
hot years will become commonplace.149 By late century, much greater heating is projected,
ranging from 2.8 to 7.3°F (1.6 to 4.1°C) under a lower emissions scenario and 5.8 to 11.9°F (3.2
to 6.6°C) under a higher emissions scenario,150 with the largest increases in the upper Midwest
and Alaska.151 The urban heat island effect—which is expected to strengthen as urban areas
expand and become denser—will amplify climate-related warming even beyond those dangerous
increases.152
C. Increasing frequency of extreme weather events
Climate change is increasing the frequency and intensity of extreme weather events, particularly
heat waves and heavy precipitation events.153 In the contiguous United States, extreme
temperatures are expected to increase even more than average temperatures, with more intense
heat waves and 20 to 30 more days per year above 90°F by mid-century for most regions under a
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higher emissions scenario.154 Heavy precipitation has become more frequent and intense in most
regions of the U.S. since 1901,155 as more water vapor is available to fuel extreme rain and
snowstorms as the world warms.156 Heavy precipitation events are projected to continue to
increase in frequency and intensity across the United States, with the number of extreme events
rising by two to three times the historical average by the end of the century under a higher
emissions scenario.157 Climate change is also projected to increase the frequency and severity of
landfalling “atmospheric rivers” on the West Coast.158
Rising temperatures have exacerbated recent historic droughts by reducing soil moisture and
contributing to earlier spring melt and reduced water storage in snowpack.159 As conditions
become hotter and drier, climate change is contributing to an increase in extreme fire weather,
area burned by wildfire, and a lengthening of the wildfire season, particularly in the western
United States.160
A growing body of attribution studies (i.e., studies assessing how human-caused climate change
may have affected the strength and likelihood of individual extreme events) has determined that
human-caused climate change has not only intensified many recent extreme weather events, but
that some extreme weather events could not have happened without human-induced climate
change.161 For example, in 2016, the intense marine heat wave off Alaska—which drove oyster
farm failures, harmful algal blooms, mass seabird die offs, and failed subsistence harvests—was
found to be up to fifty times more likely due to anthropogenic warming.162 The sequence of
consecutive record‐breaking temperatures in 2014–2016 had a negligible (<0.03%) likelihood of
occurring in the absence of anthropogenic warming.163
Climate change-related weather extremes are also weakening the ability of the terrestrial
biosphere (vegetation and soil) to uptake carbon, a significant development because the
terrestrial biosphere absorbs about 25% of anthropogenic carbon dioxide emissions.164 Droughts,
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heat waves and other extreme climate-related events reduce soil moisture, lowering carbon
uptake now and projected into the future.
D. More destructive hurricanes
Climate change is increasing the destructive power of hurricanes by increasing their intensity,
rainfall, and storm surge. Because hurricanes are fueled by heat, hotter ocean temperatures are
increasing the strength of Atlantic hurricanes165 and allowing them to intensify more quickly.166
During 2016 to 2019, the U.S. suffered the longest streak of Category 5 hurricanes on record.
Hotter air also holds more moisture, causing heavier rainfall during hurricanes.167 For example,
global warming is estimated to have made Hurricane Harvey’s record rainfall 3.5 times more
likely and increased its total rainfall by 15 to 38%.168 If emissions are not reduced, hurricane
rainfall is projected to increase by 15 to 35%, with wind speeds rising by as much as 25 knots.169
Rising sea levels due to climate change are also causing higher storm surge—the enormous walls
of water pushed onto the coast by storms.170 Large storm surge events of the magnitude of
Hurricane Katrina have already doubled, and are projected to increase in frequency by twofold to
sevenfold for each degree Celsius of temperature rise.171 During 2017 and 2018 alone, five major
hurricanes cost the United States at least 3,269 lost lives and $325 billion in damages.172As the
climate crisis worsens, Atlantic hurricane intensity, rainfall and storm surge are projected to
increase further, making hurricanes ever-more destructive.173
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E. Rising seas
Global average sea level has risen by seven to eight inches (0.2 m) since 1901 as the oceans have
gotten hotter and land-based ice has melted.174 Global average sea level has risen faster since
1900 than in any other century in at least the last 3,000 years.175 Sea level rise is accelerating in
pace: the recent rate of sea level rise is nearly triple the rate between 1901-1971 (3.7 mm per
year from 2006-2018 versus 1.3 mm per year from 1901-1971).176 The Fourth National Climate
Assessment estimated that global sea level is very likely to rise by 1.0 to 4.3 feet by the end of
the century relative to the year 2000, with sea level rise of 8.2 feet possible.177 Sea level rise will
be much more extreme without strong action to reduce greenhouse gas pollution. By the end of
the century, global mean sea level is projected to increase by 0.8 to 2.6 feet under a lower
emissions RCP 2.6 scenario, compared with 1.6 to 6 feet under a high emissions RCP 8.5
scenario.178 The impacts of sea level rise will be long-lived: under all emissions scenarios, sea
levels will continue to rise for many centuries.179
F. Coastal flooding from sea level rise and intensifying storm surge
Coastal regions are threatened by increasing flooding due to sea level rise and intensifying storm
surge.180 A nation-wide study estimated that approximately 3.7 million Americans live within
three feet of high tide, putting them at extreme risk of flooding from sea level rise in the next few
decades, with the most vulnerable residents in Florida, Louisiana, California, New York and
New Jersey.181 Another study forecast that 4.2 million Americans would be at risk of flooding
from three feet of sea level rise, while 13.1 million people would be at risk from six feet of sea
level rise, driving mass human migration and societal disruption.182 An analysis of 136 of the
world’s largest coastal cities projected that global flood losses of US$6 billion per year in 2005
will grow to US$1 trillion or more per year by 2050 due to sea level rise and subsidence, if no
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adaptation actions are taken, with Miami, New York and New Orleans suffering the highest
current and projected economic losses in the U.S.183
Coastal flooding is becoming more damaging as Atlantic hurricanes and hurricane-generated
storm surges grow more severe due to climate change.184 Sea levels on the U.S. East Coast from
Cape Hatteras to Boston are rising three to four times faster than the global average,185 which
when combined with intensifying hurricanes and storm surge, is greatly increasing the flooding
risk along the East Coast.186 Under a lower emissions RCP 4.5 scenario, storm surge is projected
to increase by 25 to 47% along the U.S. Gulf and Florida coasts due to the combined effects of
sea level rise and growing hurricane intensity.187 The increasing frequency of extreme
precipitation events is also compounding coastal flooding risk when storm surge and heavy
rainfall occur together.188
Since the 1960s, sea level rise has increased the frequency of high tide flooding by a factor of 5
to 10 for several U.S. coastal communities, and flooding rates are accelerating in many Atlantic
and Gulf Coast cities.189 For much of the U.S. Atlantic coastline, a local sea level rise of 1.0 to
2.3 feet (0.3 to 0.7 m) would be sufficient to turn nuisance high tide events into major destructive
floods.190 In Florida and Virginia, nuisance flooding due to sea level rise has already resulted in
severe property damage and social disruption.191 The frequency, depth, and extent of tidal
flooding are expected to continue to increase in the future.192
As the Fourth National Climate Assessment warned, “Although storms, floods, and erosion have
always been hazards, in combination with rising sea levels they now threaten approximately $1
trillion in national wealth held in coastal real estate and the continued viability of coastal
communities that depend on coastal water, land, and other resources for economic health and
cultural integrity.”193
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G. Rapid Arctic warming and polar ice loss
Alaska and the Arctic have experienced some of the most severe and rapid warming associated
with climate change, with temperatures rising at twice the rate of the rest of the globe on
average.194 Arctic summer sea ice extent and thickness have decreased by 40% during the past
several decades,195 with each metric ton of CO2 emissions causing a sustained loss of three
square meters of summer sea ice area.196 The Arctic lost 95% of its oldest and thickest sea ice
during the past three decades, and the remaining thinner, younger ice is more vulnerable to
melting.197 Sea ice loss has accelerated since 2000, with Alaska’s coast suffering some of the
fastest losses.198 The length of the sea ice season is shortening as ice melts earlier in spring and
forms later in autumn.199 Along Alaska’s northern and western coasts, the sea ice season has
already shortened by more than 90 days.200 As sea ice continues to plummet, the Arctic is
projected to be nearly ice-free in summer by 2040.201 As summarized by the Fourth National
Climate Assessment:
Since the early 1980s, annual average arctic sea ice has decreased in extent between
3.5% and 4.1% per decade, become thinner by between 4.3 and 7.5 feet, and began
melting at least 15 more days each year. September sea ice extent has decreased
between 10.7% and 15.9% per decade (very high confidence). Arctic-wide ice loss
is expected to continue through the 21st century, very likely resulting in nearly sea
ice-free late summers by the 2040s (very high confidence).”202
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The Greenland and Antarctic ice sheets are losing ice at an accelerating rate through increasing
glacier calving and surface melting and are approaching or already may have passed a tipping
point of irreversible melting. A 2019 study found that Greenland’s southwest ice sheet is losing
ice at nearly four times the rate it did in 2003, and concluded that “Greenland’s air–sea–ice
system crossed one or more thresholds or tipping points near the beginning of this millennium,
triggering more rapid deglaciation.”203 Another study found that, over the past two decades,
Greenland's ice sheets have been melting at a rate 50% higher than pre-industrial levels and 33%
above 20th-century levels, meaning that more meltwater is running off Greenland's ice sheet now
than at any time in the last 350 years and likely going back 6,000 to 7,000 years.204
A separate study estimated that the rate of Arctic ice loss from melting glaciers and the
Greenland ice sheet tripled during the past decade compared with the previous two decades, now
adding over a millimeter to the global sea level each year.205 The rate of ice loss from the
massive Antarctic ice sheet has increased by more than six-fold since the late 1970s, leading to
250 billion tons of ice pouring into the ocean each year, and research suggests that the East
Antarctic ice sheet, once thought to be stable, is losing substantial amounts of ice.206 Glaciers are
also rapidly melting and are committed to continue doing so for centuries, raising sea levels and
threatening water supplies in many regions.207 Permafrost is thawing worldwide as temperatures
rise, and the carbon dioxide and methane released from thawing permafrost has the potential to
amplify human-induced warming significantly.208
H. Ocean temperature rise
U.S. and global oceans are being hard-hit by climate change. The world’s oceans have absorbed
more than 90% of the excess heat caused by greenhouse gas warming,209 resulting in average sea
surface warming of 1.6°F (0.88°C) from 1850-1900 to 2011-2020, and 1.1°F (0.60°C) from 1980
to 2020.210 A 2019 study estimated that oceans are warming 40% faster than scientists projected,
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and that the rate of ocean warming is accelerating.211 Rapid warming of the oceans has
widespread impacts and has contributed to increases in rainfall intensity, rising sea levels, the
destruction of coral reefs, declining ocean oxygen levels, and ice loss from glaciers, ice sheets
and polar sea ice.212 Global average sea surface temperature is projected to rise by 1.5°F
(0.86°C) under a low emissions scenario (SSP1-2.6) and by 5.2°F (2.9°C) by the end of the
century under a high emissions scenario (SSP5-8.5).213
Large-scale oxygen losses that create harmful low or no-oxygen zones have been developing in
the coastal and open oceans due in large part to ocean warming.214 In the past 50 years, openocean low-oxygen zones have expanded by an area the size the European Union, no-oxygen
areas have more than quadrupled in size, and the number of low-oxygen sites near the coast has
increased tenfold.215
I. Ocean acidification
The global oceans have absorbed more than a quarter of the CO2 emitted to the atmosphere by
human activities, which has significantly increased the acidity of the surface ocean. Ocean
acidification has reduced the availability of key chemicals—aragonite and calcite—that many
marine species use to build their shells and skeletons.216 The ocean’s absorption of anthropogenic
CO2 has already resulted in more than a 30% increase in the acidity of ocean surface waters, at a
rate likely faster than anything experienced in the past 300 million years.217 Ocean acidity could
increase by 150% by the end of the century if CO2 emissions continue unabated.218 In the United
States, the West Coast, Alaska, and the Gulf of Maine are experiencing the earliest, most severe
changes due to ocean acidification.219 Regions of the East and Gulf Coasts are also vulnerable
because of local stressors such as coastal eutrophication from fertilizer runoff and river discharge
that increase acidification.220
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Ocean acidification negatively affects a wide range of marine species by hindering the ability of
calcifying marine creatures like corals, oysters, and crabs to build protective shells and skeletons
and by disrupting metabolism and critical biological functions.221 The harms of ocean
acidification are already being observed in wild populations, including severe shell damage to
pteropods (marine snails at the base of the food web) along the U.S. west coast,222 reduced coral
calcification rates in reefs worldwide,223 and mass die-offs of larval Pacific oysters in the Pacific
Northwest.224 An expert science panel concluded in 2016 that “growth, survival and behavioral
effects linked to OA [ocean acidification] extend throughout food webs, threatening coastal
ecosystems, and marine-dependent industries and human communities.”225
J. Biodiversity loss
Climate change is causing widespread harm to life across the planet, disrupting species’
distribution, timing of breeding and migration, physiology, vital rates, and genetics—in addition
to increasing species extinction risk.226 Climate change is already affecting 82% of key
ecological processes that underpin ecosystem function and support basic human needs.227
Climate change-related local extinctions are widespread and have occurred in hundreds of
species, including almost half of the 976 species surveyed.228 Nearly half of terrestrial non-flying
threatened mammals and nearly one-quarter of threatened birds are estimated to have been
negatively impacted by climate change in at least part of their range.229 Furthermore, across the
globe, populations of terrestrial birds and mammals that are experiencing greater rates of climate
warming are more likely to be declining at a faster rate.230 Genes are changing, species'
physiology and physical features such as body size are changing, species are moving to try to
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keep pace with suitable climate space, species are shifting their timing of breeding and
migration, and entire ecosystems are under stress.231
Species extinction risk will accelerate with continued greenhouse gas pollution. One million
animal and plant species are now threatened with extinction, with climate change as a primary
driver.232 At 2°C compared with 1.5°C of temperature rise, species’ extinction risk will increase
dramatically, leading to a doubling of the number of vertebrate and plant species losing more
than half their range, and a tripling for invertebrate species.233 Numerous studies have projected
catastrophic species losses during this century if climate change continues unabated: 15 to 37%
of the world’s plants and animals committed to extinction by 2050 under a mid-level emissions
scenario234; the potential extinction of 10 to 14% of species by 2100235; global extinction of 5%
of species with 2°C of warming and 16% of species with business-as-usual warming236; the loss
of more than half of the present climatic range for 58% of plants and 35% of animals by the
2080s under the current emissions pathway, in a sample of 48,786 species237; and the loss of a
third or more of animals and plant species in the next 50 years.238 As summarized by the Third
National Climate Assessment, “landscapes and seascapes are changing rapidly, and species,
including many iconic species, may disappear from regions where they have been prevalent or
become extinct, altering some regions so much that their mix of plant and animal life will
become almost unrecognizable.”239
The current U.S. energy system based on fossil fuel extraction and use is fundamentally
damaging to wildlife. Fossil fuel production, transmission, generation, and waste disposal
activities cause a wide array of harms to species and ecosystems, such as destroying and
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fragmenting wildlife habitat, reducing water supplies often in water-stressed areas, causing air,
noise, and light pollution, contaminating surface and ground water, and facilitating the spread of
ecologically disruptive invasive species,240 with similar harms in the offshore marine
environment.241 Fossil fuel development also creates the significant risk of oil spills and brine
spills which can kill wildlife and cause devastating effects over large areas. For many species,
the harms from the fossil fuel-based energy system have led to mortality, changes in behavior,
population declines, disruptions to community composition, and loss of ecosystem function.
Scientists have called for a rapid transformation of our energy system away from fossil fuels to
avoid a mass extinction event.242
K. Coral reef crisis
The world’s coral reefs, which support thousands of marine species and the livelihoods of a half
billion people, are in crisis. Rising ocean temperatures and ocean acidification caused by
greenhouse gas pollution threaten the continued survival of corals and coral reef ecosystems due
to the increasing frequency of mass bleaching events and the dissolution of corals due to ocean
acidification.243 An estimated 50% of the world’s coral reefs have already been lost,244 and an
estimated one-third of all reef-building coral species are at risk of extinction.245 The 2014 to
2017 global coral bleaching event was the longest and most widespread on record, affecting
more reefs than any previous mass bleaching event and causing mass bleaching of reefs that had
never bleached before, with U.S. reefs particularly hard-hit.246 Since the first mass bleaching
events began in the 1980s, severe bleaching events have increased five-fold and now occur every
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six years on average, which is too frequent to allow full recovery of coral reefs.247 Coral reefs are
projected to decline by a further 70-90% with 1.5°C of warming and at 2°C, coral reef
ecosystems will suffer a near total collapse with projected declines of more than 99%.248 Coral
scientists have warned that unless global temperature is kept under 1.5°C and atmospheric CO2
concentration is restored to less than 350 ppm, coral reefs and reef-dependent marine life will be
committed to a terminal and irreversible decline.249
L. Public health harms
The climate crisis threatens public health and well-being, with disproportionate harms to
communities of color, low-wealth communities, children, older adults, and persons with
disabilities and pre-existing medical conditions.250 The authoritative Lancet Commission on
Health and Climate Change called climate change “the biggest global health threat of the 21st
century”251 and warned that it is causing a global medical emergency that “threatens to
undermine the last half century of gains in development and global health.”252 More than 200
health journals have called on governments to take emergency action to limit warming to 1.5°C,
warning that the “[t]he greatest threat to global public health is the continued failure of world
leaders to keep the global temperature rise below 1.5°C.”253 In the U.S., the health costs of air
pollution from fossil fuel combustion and climate change are estimated to already exceed $800
billion per year and expected to become even more expensive without rapid action to curb fossil
fuel pollution.254
Health risks from climate change include increased exposure to heat waves, floods, droughts, and
other extreme weather events; increases in infectious diseases; decreases in the quality and safety
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of air, food, and water; displacement; and stresses to mental health and well-being.255 Illnesses
and deaths caused by extreme weather events are escalating as heat waves, floods and storms
increase in frequency and intensity.256 Heat is the leading cause of weather-related deaths in the
U.S. as well as causing many health harms—particularly among older adults, pregnant women,
and children—including cardiovascular and respiratory complications, renal failure, electrolyte
imbalance, kidney stones, negative impacts on fetal health, and preterm birth.257 One third of
heat-related deaths in the U.S. between 1991 and 2018 are attributable to climate change.258
Extreme heat is projected to increase future mortality on the scale of thousands to tens of
thousands of additional premature deaths per year across the U.S. by the end of this century.259
One study estimated that nearly one-third of the world’s population is currently exposed to a
deadly combination of heat and humidity for at least 20 days a year, and that will rise to nearly
three-quarters by the end of the century, with particular impacts to the southeastern U.S., without
deep cuts in greenhouse gas pollution.260 Hotter temperatures also increase suicide risk, and
rising temperatures are projected to lead to tens of thousands of additional suicides in the U.S. by
mid-century.261
Extreme precipitation events have become more common in the United States, contributing to
increases in severe flooding in some regions.262 Floods are the second deadliest of all weatherrelated hazards in the United States and can lead to drowning, contaminated drinking water, and
mold-related illnesses.263 Air pollutants—particularly ozone, particulate matter, and allergens—
are expected to increase with climate change.264 Climate-driven increases in ozone will cause
more premature deaths, hospital visits, lost school days, and acute respiratory symptoms.265
Rising temperatures are increasing human exposure to insect-borne diseases as ticks, mosquitoes
and other vectors become active earlier in the season and expand northward.266 The two species
255
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of ticks capable of spreading Lyme disease—the most common vector-borne illness in the
U.S.267—have already expanded to new regions in part due to rising temperatures: in 2015, they
were found in more than 49% of counties in the continental U.S., a nearly 45% increase since
1998.268 Cases of Lyme disease in the U.S. are projected to increase by 20% at 2°C of
temperature rise,269 while cases of West Nile disease are projected to more than double by 2050,
resulting in approximately $1 billion per year in hospitalization costs and premature deaths under
a higher emissions scenario.270
Fossil fuel pollution not only drives climate change that causes health harms, but itself is
extremely harmful to human health. Every stage of the fossil fuel life cycle—extraction,
processing, transport, and combustion—generates hazardous and criteria air pollutants, including
known cancer-causing chemicals like benzene and formaldehyde; ozone-forming chemicals like
nitrogen oxides, volatile organic compounds, and methane; and particulate matter including
black carbon and silica dust that cause lung and heart disease.271 Research shows that people
exposed to fossil fuel pollution have a higher risk for developing cancer,272 increased asthma
attacks,273 higher hospitalization rates,274 more upper respiratory problems and rashes,275 birth
defects,276 premature births and high-risk pregnancies,277 and low-birthweight babies.278 The fine
particulate pollution from fossil fuel combustion causes one in five premature deaths worldwide,
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and one in ten deaths each year in the United States equaling 355,000 premature deaths in
2018.279
Numerous studies show that many lives can be saved with rapid reductions in fossil fuel
pollution.280 The Fourth National Climate Assessment concluded that “by the end of this century,
thousands of American lives could be saved and hundreds of billions of dollars in health-related
economic benefits gained each year under a pathway of lower greenhouse gas emissions.”281
Limiting temperature rise to 1.5°C instead of 2°C would prevent an estimated 153 million
premature deaths worldwide due to lowered exposure to fine particulate matter and ozone,
including 130,000 fewer premature deaths in Los Angeles and 120,000 in the New York
metropolitan area alone.282 Another study estimated that every 4,434 metric tons of CO2 added to
the atmosphere in 2020—equivalent to the lifetime emissions of 3.5 average Americans—will
cause one excess death globally through 2100.283 The implications of this finding are that
limiting temperature rise to 1.5°C instead of 2°C will save 169 million lives.284
M. Threats to water resources
Climate change is threatening water supplies in the U.S. As summarized by the Fourth National
Climate Assessment, variable precipitation and rising temperature due to climate change are
decreasing water quantity and quality in many parts of the U.S. by “intensifying droughts,
increasing heavy downpours, and reducing snowpack. Reduced snow-to-rain ratios are leading to
significant differences between the timing of water supply and demand. Groundwater depletion
is exacerbating drought risk. Surface water quality is declining as water temperature increases
and more frequent high-intensity rainfall events mobilize pollutants such as sediments and
nutrients.”285
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Snowpack is important for providing water in many regions. In the western U.S., earlier spring
snowmelt, reduced snowpack, lower snow water equivalent (i.e. the amount of water contained
in snowpack), and reduced river flows have been attributed to human-caused warming.286 As
temperatures rise, western U.S. winter and spring snowpack are projected to continue to
decline,287 and more precipitation will fall as rain instead of snow in the cold season in many
parts of the U.S.288 Under higher emissions scenarios, reductions in snowfall and earlier
snowmelt are expected to lead to more frequent “hydrological” drought conditions in the western
U.S., characterized by deficits in runoff.289
As a key example, climate change is depleting water flows in the Colorado River Basin, one of
the most important water systems in the U.S. that provides water for 40 million people and
supports one trillion dollars of economic activity each year. Across much of the Colorado River
Basin, spring snowpack, runoff, and streamflow have declined, disrupting the region’s water
supply.290 Colorado River flow has decreased by roughly 20% over the last century, and one-half
of that decline is attributed to decreased precipitation and increased warming due to climate
change.291 Studies estimate that every degree Celsius of warming decreases Colorado River flow
by 9%.292
Climate change is also playing an important role in reducing soil moisture as temperatures rise,
intensifying “agricultural” droughts.293 Under higher emissions scenarios, continuing decreases
in surface soil moisture and widespread drying over most of the United States are projected.294
Future warming is expected to lead to greater frequencies and magnitudes of agricultural
droughts throughout the continental United States as evapotranspiration outpaces precipitation.295
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N. Declining food security
Climate change is threatening U.S. food security296 by decreasing crop yields and nutritional
content, creating unsafe conditions for agricultural workers, increasing stress to livestock,
contaminating food supplies, and decreasing access to food.297 Climate-related harms to crop and
livestock production include increases in weeds, diseases, and insect pests; rising heat stress
increasing livestock mortality; insufficient winter chill hours needed for many important tree
crops; degradation of soils; changes in water availability; and the increasing frequency of
extreme weather events.298 The Third National Climate Assessment warned that “[c]limate
disruptions to agricultural production have increased in the past 40 years and are projected to
increase over the next 25 years” and that “[b]y mid-century and beyond, these impacts will be
increasingly negative on most crops and livestock.”299
Rising temperatures are projected to substantially reduce the yields of four major crops that make
up two-thirds of human caloric intake and are critical for food security.300 The U.S. is expected
to suffer the greatest losses globally for maize and soybeans, with each degree Celsius of
temperature rise projected to reduce maize yields by 10%, soybeans by 6.8%, and wheat by
5.5%.301 A separate analysis estimated that each additional ton of CO2 results in crop losses
costing $8.50.302 Research also indicates that crops will become less nutritious as carbon dioxide
levels increase, worsening the global prevalence of malnutrition. In one study, major crops,
including wheat, barley, rice and potato, when grown at carbon dioxide levels projected for the
year 2100, had 6 to 15% less protein than the same crops grown at current carbon dioxide levels,
as well as fewer key nutrients such as zinc, calcium and magnesium.303 The United States is one
of the countries projected to suffer the largest increases in pest-related crop losses as warming
increases the population growth and metabolic rates of insects.304 Further, since agriculture is the
biggest driver of water shortages in the world, accounting for 70% of global water withdrawals,
296
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future changes in water availability will profoundly impact agricultural production on the
whole.305 Rising temperatures are also increasing unsafe working conditions for the more than
one million agricultural workers in the U.S., with the number of unsafe days nearly doubling
under 2°C of temperature rise and nearly tripling under 4°C.306
Livestock cultivation occurs over approximately 30% of the Earth’s ice-free land surface and
provides a livelihood for over a billion people globally. As with crop yields, one of the greatest
threats to livestock yields is heat stress.307 Heat stress diminishes food intake and physical
activity for livestock. This leads to less growth, survival, and reproductive rates, and also lower
production of meat, milk, and eggs. Heat stress can also weaken immune function in livestock,
contributing to the need for more veterinary medications. Increasing temperatures also require
greater water intake, which presents further complications if increasing temperatures are
combined with increasing drought as predicted for some locations. Such conditions also allow
for certain pathogens and parasites to expand their ranges, resulting in increased livestock
exposure.308
Fisheries and aquaculture provide 4.3 billion people with 15 to 20% of their intake of animal
protein.309 Ocean warming and ocean acidification threaten marine food resources by disrupting
marine communities, promoting harmful algal blooms and the spread of diseases, and increasing
contaminants in fish and shellfish.310 For example, the types of fish caught in fisheries are
starting to change due to increasing ocean temperatures. In the rapidly warming Northeast
Atlantic Ocean, for instance, fish species are migrating northward over time as waters become
warmer, meaning that fish catches in higher latitudes now contain more warm water species,
whereas fish catches in lower latitudes contain fewer subtropical species.311 This shift in fish
distribution has negative implications for fisheries that rely on specific fish species for
subsistence.
Algal bloom species have been expanding their ranges, and many are dangerous to humans
because the toxins they produce can make their way into shellfish. These toxins when consumed
by humans are associated with illnesses such as amnesic shellfish poisoning, diarrheic shellfish
poisoning, neurotoxic shellfish poisoning, and paralytic shellfish poisoning. These illnesses may
cause respiratory and digestive problems, memory loss, seizures, skin lesions, and even death.312
As an example of their increasing prevalence, cases of paralytic shellfish poisoning (PSP) were
just a few decades ago primarily seen along the west coast of the United States. At present, cases
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of PSP have expanded along both U.S. coasts, and also throughout Southeast Asia, Europe, and
South America.313 Consuming raw shellfish can also spread pathogens such as Vibrio bacteria
which are linked to conditions as mild as diarrhea or as severe and fatal blood infections. Ocean
warming has a known impact on both the abundance of Vibrio and harmful algal blooms.314
O. Economic impacts
The climate crisis is exacting a heavy economic toll, already costing U.S. economy more than $1
trillion dollars in damages, with economic losses worsening with each additional ton of carbon
pollution.315 Each 1°C temperature rise is estimated to decrease U.S. gross domestic product
(GDP) by 1.2%, with the poorest regions of the U.S. suffering most.316 A 2021 study of the
health costs in the U.S. of air pollution from fossil fuel combustion and resulting climate change
estimated the costs already exceed $800 billion per year and are expected to become even more
expensive without rapid action to curb fossil fuel pollution.317 At the global scale, warming of
2°C versus 1.5°C is projected to decrease global GDP by an additional 1.5 to 2% and cost $7.7 to
11.1 trillion in damages by mid-century.318
The Fourth National Climate Assessment similarly concludes that human-caused climate change
is already leading to substantial economic losses in the U.S. and that these losses will be much
more severe under higher emissions scenarios, impeding economic growth:
Without substantial and sustained global mitigation and regional adaptation efforts,
climate change is expected to cause growing losses to American infrastructure and
property and impede the rate of economic growth over this century.319
In the absence of more significant global mitigation efforts, climate change is
projected to impose substantial damages on the U.S. economy, human health, and
the environment. Under scenarios with high emissions and limited or no adaptation,
annual losses in some sectors are estimated to grow to hundreds of billions of
dollars by the end of the century. It is very likely that some physical and ecological
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impacts will be irreversible for thousands of years, while others will be
permanent.320
According to the Fourth National Climate Assessment, the number of extreme weather events
per year costing more than one billion dollars per event has increased significantly since 1980,
with total costs exceeding $1.1 trillion.321 The National Oceanic and Atmospheric
Administration estimated that, between 2015 and April 2018, 44 billion-dollar weather and
climate disasters struck the United States, producing nearly $400 billion in damages. 322 The
2017 Atlantic Hurricane season alone is estimated to have caused more than $250 billion in
damages and hundreds of deaths throughout the U.S. Caribbean, Southeast, and Southern Great
Plains.323
By the end of the century, the Fourth National Climate Assessment estimates that warming on
our current trajectory would cost the U.S. economy hundreds of billions of dollars each year and
up to 10% of U.S. gross domestic product due to damages including lost crop yields, lost labor,
increased disease incidence, property loss from sea level rise, and extreme weather damage.324
Ultimately, the magnitude of financial burdens imposed by climate change depends on how
effectively we curb emissions. Across sectors and regions, significant reductions in emissions
will substantially lower the costs resulting from climate change damages.325 For example, annual
damages associated with additional extreme temperature-related deaths are projected at $140
billion (in 2015$) under the higher RCP 8.5 emissions scenario compared with $60 billion under
the lower RCP 4.5 scenario by 2090.326 Annual damages to labor would be approximately $155
billion under RCP 8.5, but reduced by 48% under RCP 4.5.327 While coastal property damage
would carry an annual cost of $118 billion under RCP 8.5 in 2090, 22% of this cost would be
avoided under RCP 4.5.328
P. Tipping points and compound climate extremes
The more fossil fuel pollution that is added to the atmosphere, the higher the risk of crossing
planetary tipping points—abrupt and irreversible changes in Earth systems to states wholly
outside human experience, resulting in severe physical, ecological and socioeconomic harms.329
The Fourth National Climate Assessment concluded with very high confidence that tipping
points and the compound effects of simultaneous extreme climate events have the potential to
create unanticipated and potentially abrupt and irreversible “surprises” that become more likely
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as warming increases.330 The IPCC Climate Change 2021 report similarly concluded that “the
higher the warming level and the longer the duration of overshoot [beyond 1.5°C], the greater the
risk of unexpected changes.”
Warm-water coral reefs and Arctic ecosystems are already experiencing devastating regime
shifts, and evidence indicates that climate system is nearing tipping points including the collapse
of the West Antarctic ice sheet,331 enormous CO2 and methane release from thawing Arctic
permafrost,332 and slowing of the Atlantic meridional overturning circulation which would
worsen sea level rise along the U.S. east coast and cause global weather and climate
disruptions.333A 2019 expert review concluded in stark terms that “the evidence from tipping
points alone suggests that we are in a state of planetary emergency: both the risk and urgency of
the situation are acute.”334
For example, research indicates that a critical tipping point important to the stability of the West
Antarctic Ice Sheet has been crossed, and that rapid and irreversible collapse of the ice sheet is
likely in the next 200 to 900 years.335 According to the Fourth National Climate Assessment,
“observational evidence suggests that ice dynamics already in progress have committed the
planet to as much as 3.9 feet (1.2 m) worth of sea level rise from the West Antarctic Ice Sheet
alone” and that “under the higher RCP8.5 scenario, Antarctic ice could contribute 3.3 feet (1 m)
or more to global mean sea level over the remainder of this century, with some authors arguing
that rates of change could be even faster.”336 Another tipping point is the release of carbon as
CO2 and methane from thawing Arctic permafrost, which has the potential to “drive continued
330
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warming even if human-caused emissions stopped altogether.”337 Evidence suggests that
increased rainfall and meltwater from Arctic glaciers are causing the weakening of a major ocean
current called the Atlantic meridional overturning circulation (“AMOC”). If the AMOC slows or
collapses, the northeastern U.S. will see a dramatic increase in regional sea levels of as much as
1.6 feet (0.5 meters).338 Another analysis warns that the Earth System is at risk of crossing a
planetary threshold that could lock in a rapid pathway toward much hotter conditions (“Hothouse
Earth”) propelled by self-reinforcing feedbacks, and that this risk could exist at 2°C temperature
rise and increase significantly with additional warming.339
The disastrous effects of compound extreme events are already occurring, such as during
Hurricane Sandy when sea level rise, abnormally high ocean temperatures, and high tides
combined to intensify the storm and associated storm surge, and an atmospheric pressure field
over Greenland steered the hurricane inland to an “exceptionally high-exposure location.”340
Q. Climate change impacts are long-lasting
The greenhouse gases currently in the atmosphere commit the planet to long-lasting climate
change impacts that are irreversible on a multi-century to millennial time scale. CO2 has a long
residence time in the atmosphere, meaning that a large fraction of the CO2 emitted to date will
remain in the atmosphere for tens to hundreds of thousands of years. Climatic changes that are
caused by CO2 emissions, such as surface warming, ocean warming, sea level rise, and ocean
acidification are long-lasting and irreversible on human timescales. Even if all greenhouse
emissions were to completely cease today, significant ongoing regional changes in temperature
and precipitation would still occur, global average temperatures would not drop significantly for
at least 1,000 years, and sea-level rise would continue for millennia. The National Research
Council cautioned that “emission reduction choices made today matter in determining impacts
that will be experienced not just over the next few decades, but also into the coming centuries
and millennia.”341
VII.

The Managed Decline in Federal Oil and Gas Extraction Should be
Accomplished in Conjunction with Other Policies to Redress the Inadequacy of
Current U.S. Climate Policy

The United States has contributed more to climate change than any other country and is a
dominant global driver in expanding the fossil fuel production driving the climate crisis. The
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U.S. is the world’s biggest cumulative emitter of greenhouse gas pollution, responsible for 25%
of cumulative global CO2 emissions since 1870,342 and is currently the world’s second highest
emitter on an annual basis and highest emitter on a per capita basis.343 The U.S. is also the
world’s largest oil and gas producer and second-largest coal producer.344 However, current U.S.
climate policy is wholly inadequate to meet the international Paris Agreement climate limits and
avoid the worst damages of climate change.
Estimates of an equitable U.S. “fair share” of emissions reductions needed to meet a 1.5°C
climate limit make clear that the U.S. must rapidly decarbonize across all sectors. The United
States has a responsibility to make much larger emissions reductions than the global average due
to its dominant role in driving fossil fuel emissions and resulting climate change harms,
combined with greater financial resources and technical capabilities to implement emissions cuts
and transition to clean energy. Using an equity approach based on responsibility and capability,
the U.S. fair share of emissions reductions for meeting a 1.5°C Paris limit equates to cutting U.S.
domestic emissions by at least 70% below 2005 levels by 2030 and reaching near zero emissions
by 2040, paired with financial and technological support for large-scale emissions reductions
internationally.345
However, the United Nations Emissions Gap Report warned that the United States is vastly offtrack to limit warming to 1.5°C or even 2°C and must greatly accelerate greenhouse gas
emissions reductions.346 The report concluded that limiting warming to 1.5°C requires countries
to strengthen their climate pledges fivefold to cut emissions by at least 7.6% per year through
2030, for a total emissions reduction of 55% between 2020 and 2030.347 Importantly, the report
concluded that the U.S. “in particular” must ramp up climate action to meet global climate limits
and its pledge under the Paris Agreement.348 The report warned that further delays in emissions
cuts threaten the global economy, food security, and biodiversity:
Further delaying the reductions needed to meet the goals would imply future
emission reductions and removal of CO2 from the atmosphere at such a magnitude
that it would result in a serious deviation from current available pathways. This,
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together with necessary adaptation actions, risks seriously damaging the global
economy and undermining food security and biodiversity.349
Yet as summarized by the Fourth National Climate Assessment, U.S. efforts to mitigate
greenhouse gas emissions do not approach the scale needed to avoid “substantial damages to the
U.S. economy, environment, and human health and well-being over the coming decades”:
Climate-related risks will continue to grow without additional action. Decisions
made today determine risk exposure for current and future generations and will
either broaden or limit options to reduce the negative consequences of climate
change. While Americans are responding in ways that can bolster resilience and
improve livelihoods, neither global efforts to mitigate the causes of climate change
nor regional efforts to adapt to the impacts currently approach the scales needed to
avoid substantial damages to the U.S. economy, environment, and human health
and well-being over the coming decades.350
Importantly, to meet a 1.5°C limit, most U.S. and global fossil fuels must remain undeveloped
including an immediate halt to new fossil fuel production and infrastructure and a phase-out of
existing production and infrastructure within the next several decades.351 However, rather than
reducing fossil fuel extraction and use, U.S. policies have aggressively promoted ever greater
fossil fuel production and infrastructure including by enabling dangerous hydraulic fracturing,
lifting the crude oil export ban, providing billions in government subsidies to the fossil fuel
industry,352 and violating Indigenous Peoples’ treaty rights.353
The managed decline in federal oil and gas extraction should be taken in conjunction with other
critical policy actions to redress this inadequacy. Complementary policy measures include, but
are not limited to, permanently ending new federal fossil fuel leasing354 and cancelling existing
leases that were improperly issued, obtained through fraud or misrepresentation, and for
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unacceptable environmental damage.355 Additional measures include ending the approval of new
fossil fuel infrastructure projects356, declaring a climate emergency and re-instating the crude oil
export ban357, and limiting gas exports to the full extent allowed by the Natural Gas Act. Further
necessary actions are contained in a model executive order submitted to President Biden by over
350 organizations.358
VIII. DOI Must Acknowledge And Reject The Myth Of “Perfect Substitution”
In its review of this petition, the Department of the Interior must disavow a discredited economic
assumption known as “perfect substitution,” which obscures the greenhouse gas emissions from
federal fossil fuel production. Rejecting the “perfect substitution” myth is necessary to accurately
analyze the impacts of the managed decline of federal oil and gas production proposed herein.
Four separate federal court decisions, from the Ninth, Tenth, and D.C. Circuit Court of Appeals,
and the District of Montana, all firmly rejected federal agency NEPA reviews that either denied
the proposed fossil fuel project would have any adverse market and climate effect or claimed that
the market effect was too uncertain. Most recently, the Ninth Circuit invalidated a Bureau of
Ocean Energy Management (“BOEM”) NEPA review that failed to adequately compare the
greenhouse gas emissions of the action and no action alternatives of the Liberty oil and gas
drilling project.359 BOEM concluded that the no action alternative — rejecting the Liberty
project — would, counterintuitively, increase greenhouse gas emissions by shifting production to
foreign sources with comparatively weaker environmental protections.360
But BOEM’s model assumed foreign consumption of oil would remain static were the Liberty
project approved; crucially, this assumption ignored “basic economic principles” that are key to
understanding climate impacts. As the Court explained, increasing the supply of fossil fuels such
as oil (i.e., approving the Liberty project) reduces prices; as price drops, foreign consumers will
buy and consume more oil.361 Thus, the Court concluded, emissions from predictable market
responses, whether domestic or foreign “are surely a ‘reasonably foreseeable’ indirect effect”
that must be analyzed and disclosed under NEPA.362
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Similarly, the Tenth Circuit Court of Appeals invalidated a BLM NEPA review where the
agency asserted that there would be no difference in the market or climate effects of a decision to
authorize the expansion of two coal mines that operate on public lands in Wyoming. “Even if we
could conclude that the agency had enough data before it to choose between the preferred and no
action alternatives, this perfect substitution assumption is arbitrary and capricious because the
assumption itself is irrational (i.e., contrary to basic supply and demand principles).”363
The D.C. Circuit similarly rejected a Federal Energy Regulatory Commission (“FERC”) NEPA
review for the Sabal Trail natural gas pipeline where FERC dodged meaningful analysis of
substitution effects by asserting that the project’s GHG emissions “might be partially offset” by
the market replacing the project’s gas with either coal or other gas supply.364 The Court
dismissed FERC’s failure to study this issue, stating, “[a]n agency decisionmaker reviewing this
EIS would thus have no way of knowing whether total emissions, on net, will be reduced or
increased by this project, or what the degree of reduction or increase will be. In this respect, then,
the EIS fails to fulfill its primary purpose.”365
The federal district court in Montana, like the Tenth Circuit, rejected a Department of the Interior
environmental assessment where the agency claimed its decision would not likely have any
impact on nationwide GHG emissions because other coal mines would be available to meet a
supposedly immutable demand for coal if the agency were to select the no action alternative.366
In Montana Environmental Information Center v. OSM, the federal Office of Surface Mining
Reclamation and Enforcement (“OSM”) asserted in its environmental assessment that, “[t]he No
Action Alternative would not likely result in a decrease in CO2 emissions attributable to coalburning power plants in the long term. There are multiple other sources of coal that could supply
the demand for coal.”367 The MEIC court squarely rejected OSM’s assertion:
This conclusion is illogical, and places [OSM’s] thumb on the scale by inflating the
benefits of the action while minimizing its impacts. It is the kind of “inaccurate
economic information” that “may defeat the purpose of [NEPA analysis] by
impairing the agency’s consideration of the adverse environmental effects and by
skewing the public’s evaluation of the proposed agency action.”368
This long line of cases provides the Department of the Interior with ample justification to
acknowledge and reject past assumptions of perfect substitution that downplayed the significance
of agency actions with respect to reducing greenhouse gas pollution and associated climate
change impacts. Indeed, in correcting these prior analytic errors, the Department must abandon
its past reliance on perfect substitution and explain why that approach was wrong.369 Such action
363
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is crucial to accurately measure and analyze the phase-down of oil and gas production proposed
herein.

CONCLUSION
Thus, you must take swift and decisive action to implement a managed decline of oil and gas
production on public lands and waters. Allowing continued, unchecked extraction of fossil fuels
would all but make it impossible to avoid disastrous climate change and to keep global
temperature increases well below 1.5°C of warming. We have reached the point that unabated
fossil fuel production now presents a clear and present danger to the climate, natural habitats and
wildlife across the United States, and is unjustly burdening impacted communities everywhere.
With the aforementioned in mind, we respectfully ask that you grant our petition and use your
inherent authority to control the rates of oil and gas production in order to save our environment
from the disastrous scourge of fossil fuels.
Respectfully submitted,
Center for Biological Diversity
[List of Groups]

changed, not casually ignored”); Wis. Valley Improvement v. FERC, 236 F.3d 738, 748 (D.C. Cir. 2001) (“an agency
acts arbitrarily and capriciously when it abruptly departs from a position it previously held without satisfactorily
explaining its reason for doing so”).
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